UNITED STATESBANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Inre :  Chapter 13
ALBERT STRONG and

DEBORAH STRONG
Debtors . Bankruptcy No. 01-35854F

ALBERT STRONG and
DEBORAH STRONG
Plaintiffs

V.

OPTION ONE MORTGAGE
CORPORATION d/b/a
H& R BLOCK MORTGAGE

Defendant :  Adversary No. 02-0626

By BRUCE FOX, Bankruptcy Judge:

The above-captioned chapter 13 debtors, Albert and Deborah Strong, have
filed an adversary proceeding against Option One Mortgage Corporation d/b/aH&R Block
Mortgage (“Option One”)). The plaintiffs claim that aloan transaction they entered into
with this defendant in May 1999 violated the federal Truthin Lending Act (TILA), the
federal Home Ownership and Equity Protection Act (HOEPA), the federal Equal Credit
Opportunity Act (ECOA), Pennsylvania s Act 6 of 1974 (Act 6), and Pennsylvania’ s Unfair
Trade Practices and Consumer Protection Law (UTPCPL). They also assert that the loan

agreement is unconscionable as a matter of Pennsylvaniacommon law. In this proceeding,



they seek to disallow the secured claim that Option One has filed in their bankruptcy case.
They also seek damages in the amount of $379,792.24.1

Option One answered the complaint and maintains that its |oan agreement
complied fully with federal and state statutes, as well ascommon law. Alternatively, it
contends that if there were any violations of federal law, such violationsfell within
permitted statutory tolerances, thereby precluding the assessment of any liability. Asa
result, the defendant seeks judgment in its favor and the all owance of its secured proof of
claim.

By prior order, the plaintiffs ECOA and Act 6 claimswere dismissed in
favor of the defendant. Thereafter, trial on the remaining four counts was held and the

proceeding is now ripe for disposition.

Upon consideration of the testimony and documents offered in evidence, |
make the following findings of fact:?

1. The plaintiffs are a husband and wife who reside at 1534 South 53rd Street,

Philadel phia, Pennsylvania 19143. This property originally was purchased in 1968 or 1969

1See Plaintiffs Post-trial Memorandum (unpaginated).

*The parties failed to comply with a pretrial order that, inter dia, directed them to
submit a statement of uncontested facts. In their post-trial memorandum, however, the plaintiffs listed
49 “dtipulated facts.” In its post-trial memorandum Option One states: “ Plantiffs have set forth in their
post-trial memorandum the findings of fact to which the parties have stipulated.” Defendant’ s Post-
Trial Memorandum at 1. To the extent that a factual finding does not refer to testimony or an exhibit
introduced at trial, such finding was among the stipulated facts.
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by Albert Strong’smother. 1 N.T. at 190. Mr. Strong inherited the realty when his mother
diedin 1984. 1d. Upon hisinheritance, the realty wastitled in his name only. He and Mrs.
Strong moved into the property in 1992. Id. at 190.

2. The plaintiffs are employed in the housekeeping departments of medical
facilities and have been so for the past six years. Id. at 49, 154. Mr. Strong served for 12
yearsin the military, including 8 years stationed overseas. 1d. at 190-91.

3. Inthe Spring of 1999, the plaintiffs decided to renovate their kitchen.

4. The plaintiffs obtained a $10,000 estimate from a contractor for this
remodeling project.

5. Around that time, Mrs. Strong received amailing from H& R Block
Mortgage advertising home improvement loans. Id. at 52. Thereafter, on April 13, 1999,
Mrs. Strong telephoned the defendant at its location in Tampa, Florida. In that telephone
call, sheinformed defendant’ s employee that she was interested in a $10,000 loan for a
kitchen remodeling project. Id. at 53.

6. In April 1999, the defendant did not offer loans as low as $10,000. 1d. at
211.

7. The defendant’ s conversation log discloses four entrieson April 13,

1999. Ex. D-1, Tab 1.3 Thefirst entry states that Mrs. Strong telephoned and requested to

3Exhibit D-1 contains 53 tabs enclosing different documents. Hereinafter, al references
to those documents will identify the tab number only.
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refinance her mortgage. 1d. It isunlikely that Mrs. Strong made such a request and more
likely that the defendant treated the loan query as such.

8. On July 14, 1998, the plaintiffs entered into a mortgage agreement with
ContiMortgage Corporation in the amount of $40,800. Ex. P-16. This mortgage
agreement refinanced a prior mortgage loan that the plaintiffs had with Parkway M ortgage,
Inc. (“Parkway”) 1 N.T. at 87; Ex. Tab-34.* The plaintiffs primarily sought thisloan to
finance a $5,000 vacation. 1 N.T. at 838, 140-41, 191-92.

9. On or before April 20, 1999, an employee of the defendant tel ephoned
Mrs. Strong and obtained certain information from her in connection with a possible loan
offer.

10. On April 20, 1999, Mrs. Strong faxed copies of the plaintiffs' pay stubs
and W-2 forms to the defendant in Florida, using afax machine at acommercial copying
center. 1 N.T. at 54-55; Ex. P-4.

11. On April 21, 1999, the defendant prepared a“loan proposal summary.”

Ex. Tab-4. The plaintiffswould be considered for a $56,000 |oan that would refinance their

“Ex. Tab-34, line 1501—showing disbursement of $25,946.02 in loan proceeds on
July 14, 1998 to ContiMortgage—implies that the July 1998 loan refinanced a prior loan held by
ContiMortgage. However, it ismore likely, given the amount of the disbursement and other
documents, that this loan repaid a prior mortgage held by Parkway Mortgage, Inc. dating from 1997.
See Ex. Tab-22, at 2 (Parkway held a recorded mortgage in the amount of $26,000.); Ex. Tab-33
(Parkway mortgage was repaid on July 20, 1998.).
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existing home mortgage and provide them with approximately $11,000 in cash. Id. This
proposal was based upon an estimated real estate value of $70,000. Ex. Tab-5.5

12. By cover letter dated April 22, 1999, H& R Block Mortgage mailed to the
plaintiffs the following documents: atruth in lending disclosure statement (reflecting, inter
alia, an amount financed in excess of $52,000); a good faith estimate of settlement costs;
an application disclosure (noting an appraisal fee of $350); a servicing disclosure
statement; an adjustable mortgage interest rate disclosure; and two unsigned borrower
authorization forms (one for each plaintiff) allowing the defendant to obtain financial
information from third parties. Ex. Tab-6.

13. Although the plaintiffs deny receiving these documents, | find it more
likely that they did receive them. The April 22nd cover letter requested that the plaintiffs

sign and return the unsigned borrower authorization forms. The defendant’ sfiles contain

>This exhibit is a residential loan application form completed by the defendant’s
employee on April 21, 1999 based upon information provided by Mrs. Strong. | note that 80% of
$70,000 is $56,000. Aswill be discussed, the appraised value of the home turned out to be $66,000.
The ultimate loan to the Strongs was $52,800, a figure that is exactly 80% of $66,000.
Thisisnot a coincidence. Exhibit P-18 is a document prepared by the defendant prior to the appraisal.
It states: “LTV [loan to value ratio] 80%.” 1d.

Exhibit P-15 is aresidentia loan application signed by the plaintiffs at the loan closing
on May 12, 1999. Unlike the earlier application form, Ex. Tab-5, this latter form uses a realty valuation
of $66,000.



copies of the signed authorization forms dated April 27, 1999, with afax date on the top of
April 30, 1999. Ex. Tab-155°

14. On or about April 23, 1999, the defendant engaged General American
Corporation (“GAC”) to arrange for the appraisal of the plaintiffs home. Ex. Tab-16. This
service request was confirmed on April 26, 1999 by GAC. Id.

15. On May 3, 1999, an appraisal report was completed valuing the plaintiffs’
home at $66,000 as of April 30, 1999. Ex. Tab-18. Thisreport was sent to the defendant
on May 3, 1999. Ex. Tab-17. The cost of the appraisal was $350, and the defendant paid

that sumto GAC on June 11, 1999. Ex. Tab-21.

®Although conceding that they contain their authentic signatures, the plaintiffs argue that
these faxed authorization forms do not include the name of the commercia entity used by them
(Kinkos) on the top; thus, the plaintiffs contend that the two forms could not have been faxed by them
to the defendant. Accordingly, they maintain that these forms were signed by them only at the closing
on May 12, 1999, and were back-dated by the defendant or by the closing agent. | find the plaintiffs
position unlikely.

First, the dates on the two forms appear to be written by the same persons who signed
them. See generdly Fed. R. Evid. 901(b)(3) (incorporated in all bankruptcy cases by Fed. R. Bankr.
P. 9017) (thetrier of fact may determine the validity of a signature on a document, without the
testimony of a handwriting expert, based upon signature comparisons); accord United Statesv.
Clifford, 704 F.2d 86 (3d Cir. 1983); In re Ludwick, 185 B.R. 238, 241 (Bankr. W.D. Mich. 1995);
In re Koch, 83 B.R. 898, 903 (Bankr. E.D. Pa. 1988).

Second, they did not testify that they were asked to back-date loan documents at the
loan closing; such an unusual request probably would have been memorable. Nor did they testify that
these forms had already been dated when signed by them. Nor did they testify that they were asked to
leave the dates blank. | note that they signed and dated many other loan forms on May 12th, including
the loan application forms. They probably would have recalled being asked to sign aform but to ignore
the date.

Third, the signed authorization forms clearly have the fax date of April 30, 1999 at
11:37 on the top. The plaintiffs offer no explanation for how such a date and time could have been
placed on these documents if they were first signed by them on May 12th.

Finaly, it is unlikely that the defendant would have consented to enter into aloan
transaction on May 12, 1999, without previoudly obtaining authorization forms from the plaintiffs.
These forms permit a prospective lender to verify financial information about the proposed borrower
from third parties.



16. GAC isinthebusiness of arranging for appraisals, title searches and loan
closingsfor lenders. 1 N.T. at 314. Inthisinstance, when the defendant requested
appraisal servicesfrom GAC, thelatter contracted with a qualified local appraiser known to
GAC, Tech Review Limited, to actually perform the appraisal.

17. A portion of the $350 fee paid by the defendant to GAC was retained by
GAC. GAC paid the balanceto thelocal appraiser. 1d. at 317.

18. The average cost for appraisal management servicesin April 1999 in the
Philadel phiaregion was $300 to $350 per appraisal. 1d. The average cost for obtaining an
appraisal of single-family residential property in the Philadelphiaregion in April
1999—without the use of an appraisal management firm—was only $250 to $275. 1d. at
35.

19. After May 3, 1999, Mrs. Strong received a phone call from the defendant
in which she was informed that her |loan had been approved. 1d. at 59. No loan terms—such
as the amount of the loan, the monthly payments or the cash proceeds— were discussed
during this conversation. 1d. An appointment was made for someone to travel to the
plaintiffs homeon May 12, 1999 for aloan closing.

20. On or after May 3, 1999, the defendant received atitle insurance
commitment from GAC. Ex. Tab-22. Thiscommitment disclosed, inter alia: that Mr.
Strong was the sole owner of the realty; that Parkway Mortgage Inc. and ContiM ortgage

held recorded mortgages against the property, which mortgage liens would be excepted

from title coverage unless “ GAC [obtains] a copy of a properly executed satisfaction of



mortgage” ; and that certain water and sewer taxes were assessed against the property. 1d.
The commitment report also noted: “1n order to receive areissue rate for title insurance,
GAC requires a copy of the schedule A and B from the previous title insurance policy be
faxed to our office.” Id. at 1.

21. On May 10, 1999, the defendant requested that GAC arrange for aloan
closing in the plaintiffs home on May 12, 1999 at 7 P.M. Ex. Tab-20. Thisrequest noted
that the loan amount would be $52,800, with a settlement fee of $350, recording fees of
$32 per document, title insurance fee of $546.75, an endorsement fee of $100, a courier
fee of $15 and a satisfaction fee of $32. 1d.

22. GAC arranged for title insurance to be issued by American Pioneer Title
Insurance Company for a premium of $546.75. Ex. Tab-23.

23. Theeligibilities and rates for title insurance premiums and endorsements
are submitted by the Title Insurance Rating Bureau of Pennsylvaniato the Pennsylvania
Insurance Department for approval. The state-approved eligibilities and ratesfor title
insurance premiums are set forth in the Rate Manual of the Title Insurance Rating Bureau
of Pennsylvania (the “Title Insurance Rate Manual”). The basic rate for title insurance on a
$52,800 loan is $546.75. Thereissue rate for title insurance on a$52,800 loan is
$492.08. Therefinance rate for title insurance on a $52,800 loan is $393.66. Ex. P-34 11
5.3, 5.6, 5.20.

24. The Title Insurance Rate Manual, Ex. P-34, provides.



95.3: A purchaser of atitleinsurance policy shall be entitled
to purchase this coverage at the reissue rate if the real property
to beinsured isidentical to or is part of real property insured
10 years immediately prior to the date the insured transaction
closes when evidence of the earlier policy is produced
notwithstanding the amount of coverage provided by the prior
policy; and

9 5.6: When arefinance or substitution loan is made within 3

years from the date of closing of a previously insured mortgage

or feeinterest and the premisesto be insured are identical to

or part of thereal property previously insured and there has

been no change in the fee simple ownership, this Charge shall

be 80% of the reissue rate.

Thereissue rate is 90% of the basic rate. 1d. 15.20.

25. The plaintiffs never provided a copy of the earlier title insurance policy
obtained during the ContiMortgage transaction to the defendant or to the title agent, GAC.
The plaintiffs never provided information to the title agent or the defendant that their
property had been insured for the ten yearsimmediately prior to May 12, 1999.

26. The defendant had obtained a copy from ContiM ortgage of the HUD-1
settlement sheet prepared on July 14, 1998 when the plaintiffs borrowed $40,800 from that
lender. 2 N.T. at 26-27. The settlement sheet reflects that the plaintiffs paid $469.75 for
title insurance issued by Stewart Title Company. Exs. P-32; Tab-34. The defendant never
informed the plaintiffs that they should provide the earlier title insurance policy to it or to
GAC.

27. Mr. Strong would have qualified for the refinance rate for title insurance

of $393.66 if GAC had been provided with the earlier title policy and if the property had



remained solely in the name of Mr. Strong. The plaintiffs would have been eligible for the
reissue rate of $492.08, despite the title transfer, had GAC been shown that title insurance
had been obtained on that property during the past ten years.

28. On April 27, 1999, ContiMortgage provided a payoff statement to the
defendant effective through May 27, 1999. Ex. Tab-31. This payoff figureincluded a
mortgage satisfaction fee of $34. 1d. Moreover, on May 10, 1999—just two days prior to
closing—ContiM ortgage sent or faxed aletter to the defendant informing it that the
Parkway mortgage had been paid in full on July 20, 1998, and that this mortgage “will be
satisfied at the county/town clerk’s office and sent to the customer after recording.” EX.
Tab-33. Theletter does not state that the mortgage satisfaction would be recorded at
ContiMortgage’ sexpense. 1d. The July 14, 1998 HUD-1 settlement statement from the
ContiMortgage |oan does not reflect that the plaintiffs were charged for satisfying the
Parkway Mortgage. Ex. Tab-34.

29. On or about May 12, 1999, the defendant sent a document styled
“Instructionsto Closing Agent” to Mr. Louis Stevensin Philadelphia. Exs. P-14; D-3.”
These instructions noted that, upon closing, the defendant must hold afirst lien position on
the plaintiffs residence. 1d. Accordingly, the plaintiffs would be required to satisfy the

mortgage held by ContiM ortgage with the proceeds of the instant loan. The instructions

"The plaintiffs and the defendant often introduced in evidence copies of identical
documents. In thisinstance, however, Exhibit D-3 is not identical to Exhibit P-14. The former contains
an additional page of instructions not included in the latter. This additional page—"Instructions to
Closing Agent For Completion of Notice of Right To Cancel”—is relevant to this dispute and will be
addressed below.
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also required that a* quit claim deed [be] prepared adding Deborah Strong to title.” 1d. The
defendant explained that it has a company policy that: “If you’ re going to sign the note, and
we' re using your income to qualify the loan, we would like you to have an interest in the
property ontitle.” 1 N.T. at 247. Theinstructionsto the closing agent also provided that
“EACH borrower who has ownership interest in the real property must be given TWO
copies of the Notice of Right to Cancel and 1 copy of the Truth in Lending Disclosure
Statement.” Ex. D-3.

30. On May 12, 1999, Ms. Kim Stevens came to the plaintiffs’ residence to
represent the defendant in the loan closing. She was not the defendant’ s employee, 2 N.T at

26, and thus was likely engaged by Mr. Louis Stevens on behalf of GAC.

31. Ms. Stevens spent about thirty minutes with the Strongs. Thefinal fifteen
minutes were spent signing papers. The plaintiffsdid not read all of the loan documents
that they signed. 1 N.T. at 175, 183, 188.

32. At theloan closing, the plaintiffs signed a variety of documents
including: an adjustable rate note for $52,800, with an initial monthly payment of principal
and interest in the amount of $402.25, which amount would remain unchanged until June 1,
2001—Ex. P-8; amortgage in favor of Option One in the amount of $52,800—Ex. P-9; a
warranty deed with Albert Strong as the grantor and Albert and Deborah Strong (husband and
wife) as the grantees—Ex. P-10; aHUD-1 loan settlement sheet—EXx. P-11; atruthin
lending disclosure statement—EXx. P-12; and a completed “ Notice of Right to Cancel”

allowing for the cancellation of the loan agreement until midnight on May 15, 1999—EXx.

11



P-6. Immediately above their signatures on Exhibit P-6 is printed: “On the date listed above
I/we the undersigned each received two (2) completed copies of the notice of right to
cancel.”

33. Theloan transaction on May 12, 1999 resulted in the plaintiffs receiving
$5,258.70 in loan proceeds. Exs. P-11; Tab-44. The plaintiffs used these proceeds, plus a
payment arrangement with their contractor for the balance of the contract, to have their
kitchen remodeled. 1 N.T. at 86-87, 164.

34. Theloan had an adjustable interest rate, initially set at 8.4%, but which
could rise to 14.4% beginning June 1, 2001, and could change every six months thereafter.
Ex. P-8 1 4.

35. Thefollowing documents were given to the plaintiffs at the May 12th

closing and signed by them:

. Uniform Residential Loan Application
. Prepayment Charge Disclosure

. Address Certification

. Compliance Agreement

. Notice Regarding Copy of Appraisal
. Request for Taxpayer 1.D. # and Request for Copy or Transcript of Tax Form

(undated)
. In Accordance with Equal Credit Opportunity Act form
. Standard Flood Hazard Determination (5/3/99)
. Agreement for the Arbitration of Disputes
. Hazard I nsurance Requirements & Authorization form
. Initial Escrow Account Disclosure Statement
. Impound/Escrow Authorization
. Voluntary Escrow Account Payments Disclosure
. Limited Power of Attorney
. Untitled document re: tax service authorization
. Servicing Disclosure Statement

12



. Settlement Statement

. TILA Disclosure Statement

. Notice of Right to Cancel

. Good Faith Estimate of Closing Costs
. Adjustable Rate Note

. Adjustable Rate Rider Mortgage

. Untitled document detailing fees/payoffs pertaining to loan (undated)
. Instructions to Closing Agent
The plaintiffs were given afolder to store copies of the |loan documents
provided to them. Ex. P-7. Mrs. Strong placed her loan documentsin this folder and stored
thefolder in asafeat her home. 1 N.T. 75. She later gave the folder to her bankruptcy
attorney. Id. She claimsthat she removed no documents from the folder prior to giving it
to her bankruptcy attorney. 1d. at 76
36. At the time of the loan closing, the plaintiffs understood that they would
receive only about $5,200 in cash from thisloan transaction. 1d. at 133, 144, 184-85.
They also understood that their monthly payments to the defendant would be about $402.
1d. They probably also realized that the ContiM ortgage |oan was being repaid by the new
|loan proceeds since they could not afford to pay both ContiMortgage and Option One. 1d. at
135-36, 167-68.
37. The plaintiffs also understood on May 12, 1999 that they had the right to
rescind or cancel the loan agreement. 1d. at 139, 187-88.
36. Thetype of title insurance purchased as part of the May 12, 1999 closing

was an ALTA Short Form Residential Loan Policy, with endorsementsfor ALTA 9 and

ALTA 8.1.
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37. The charge for an ALTA Short form residential loan policy is$75in
addition to the otherwise applicable charge.

38. Thecharge for an ALTA 9 Endorsement is $75.

39. Thecharge for an ALTA 8.1 Endorsement is $50. The plaintiffswere

charged this amount.

40. The plaintiffs were charged the following fees at the loan closing:

. Loan Discount Fee ($2,640)
. Appraisal Fee ($350)

. Tax Service Fee ($70)

. Flood Search Fee ($15)

. L oan Processing Fee ($495)
. Settlement or closing fee ($350)

. Document Preparation Fee ($100)
. Title Insurance Premium Fee ($546.75)
. Title Insurance Endorsement Fees ($150)

. Recording Fees ($32)

. Deed Recording ($37)

. Satisfaction Fee ($32)

. Courier Fee ($15)
Exs. P-11; Tab-44. In addition, the Strongs were required to pay $184.80 in prepaid
interest, $128.49 toward prepaid insurance premium and $135.75 in prepaid county taxes at
the closing.

41. Thefollowing $3,834.47 in fees are prepaid finance charges which

would be deducted from the principal loan amount to arrive at the amount financed under

TILA:

. Loan Discount Fee ($2,640)

14



. Tax Service Fee ($70)

. Loan Processing Fee ($495)

. Prepaid Interest ($184.80)

. Settlement or closing fee ($350)
. Title Insurance ($54.67)

. Title Endorsement 9.0 ($25)

. Courier Fee ($15)

42. Thefollowing $3,664.67 in fees would be included in points and fees

for purposes of HOEPA:

. Loan Discount Fee ($2,640)

. Tax Service Fee ($70)

. L oan Processing Fee ($495)

. Settlement or closing fee ($350)

. Title Insurance ($54.67)
. Title Endorsement 9.0 ($25)

. Courier Fee ($15)
. Flood Search Fee ($15)

43. Thefollowing fees must be deducted from the principal loan amount to
arrive at the total loan amount for purposes of HOEPA:

. L oan Discount Fee ($2,640)

. Tax Service Fee ($70)

. L oan Processing Fee ($495)

. Prepaid Interest ($184.80)

. Settlement or closing fee ($350)
. Title Insurance ($54.67)

. Title Endorsement 9.0 ($25)

. Courier Fee ($15)

. Flood Search Fee ($15)

44. Thefeeslisted in factual finding number 41 included the following

charges as being unreasonable: Title Insurance ($54.67); Title Endorsement 9.0 ($25).

15



45. The courier fee was included because in factual findings Nos. 42 and 43
because the defendant required imposition of the charge. The flood search fee was
included in findings Nos. 42 and 43 because it was paid directly to the defendant. Thetitle
insurance and title endorsement charges were also included in findings Nos. 42 and 43 to
the extent they were unreasonabl e.

46. The TILA disclosure statement informed the plaintiffs that their loan
involved a finance charge of $128,718.21 and an amount financed of $48,760.20, and
would result in atotal of payments of $177,478.41. The amount financed was not itemized.
Instead, the plaintiffs were provided with a good faith estimate of closing charges. Ex. Tab-
37.

47. The defendant did not deliver to the plaintiffs the advance disclosures
required for aloan governed by the Home Ownership and Equity Protection Act (HOEPA).

48. The plaintiffs made the following payments of principal, interest and late

charges on their |oan:

Y ear Principal I nterest Late Charges Escrow Payments
1999 $199.90....$2,39893....... $7162.............. $792.73..........
2000 $404.15....$4,036.76....... $193.92............ $1,073.11.........
2001 $291.34....%$2,99029....... $96.56.............. $746.4Q..........
2002 $114.08....$1,750.36........ $OQ0.............. $373.2Q..........
2003 $194.80 (through.trustee) . . . ... ..o e

49. The plaintiffsfiled a chapter 13 case on November 9, 2001. Thereafter,
the defendant filed a secured proof of claim in the amount of $54,199.64, dated December

17, 2001. Ex. P-40.

16
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| reach the following legal conclusions:

1. The actions of the defendant did not violate Pennsylvania’ s Unfair Trade
Practices and Consumer Protection Law, 73 Pa. C.S.A. § 201-1 et seq.

2. The loan between the plaintiffs and the defendant was not unconscionable
under Pennsylvania common law.

3. Theloan agreement did not fall within the scope of the federal Home
Ownership and Equity Protection Act (HOEPA), codified, in part, at 15 U.S.C. § 1639,
because the “ points and fees’ did not exceed 8% of the loan amount. See 15U.S.C. §
1602(aa); 12 C.F.R. 8§ 226.32(a)(1)(ii).

4. The defendant did not violate the provisions of the federal Truth in Lending
Act (TILA), 15 U.S.C. 88 1601 et seq., and Regulation Z. Any misdisclosures made were
not material because the errorsfell within the safe harbor of 15 U.S.C. § 1605(f)(2)(A).

And any misdisclosures also fell within the tolerances permitted by 15 U.S.C. 8 1605(f)(1).

18



As noted at the outset of this opinion, there are four remaining countsin the
plaintiffs complaint. The alleged violation of the Truth in Lending Act and the alleged
violation of the Home Ownership and Equity Protection Act—counts | and I1—are rel ated,
in that both claims assert that certain fees charged to the plaintiffsin connection with the
May 1999 |oan transaction should have been included in the finance charge for the loan.
See 1 N.T. at 4. If so, in certain instances, those federal statutes impose serious
consequences on lenders.

CountsV and V1 are based upon state law and involve aclaim for violation of
Pennsylvania s Unfair Trade Practices Act and a claim that the |oan transaction was
unconscionableinitsterms. These clamsare asorelated. Essentially, the plaintiffs
maintain that all they sought from Option One was a small $10,000 home remodeling loan.
They instead entered into aloan agreement whereby they borrowed more than $50,000,
received only about $5,000 in cash, paid about $5,000 in fees and increased their monthly
mortgage payments by about $100 initially, with the potential for amuch larger increase
due to the adjustabl e rate component of the mortgage.

The defendant responds that it fully complied with all federal law

requirements. To the extent there were any misdisclosures, it argues that these
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unintentional errors are minor and fall easily within the tolerances permitted by the statutes
and regulations. Asfor the state law counts, the defendant contends that the plaintiffs were
sufficiently informed of all the loan terms, had they chosen to review the written
documents. It further maintains that the plaintiffs were familiar with this type of
refinancing transaction, having entered into a similar agreement the year before with a
different lender. They were aware of their opportunity to cancel the loan and elected not to
do so. And theloan provisionswere reasonable given plaintiffs’ financial circumstances.
Not only do the parties differ in their statutory applications and construction
of the fairness of the transaction, they also dispute the extent, if at all, that alender is
responsible to a borrower to minimize the costs and fees paid by aborrower in aloan
transaction. Specifically, did Option One have any obligation to insure that the Strongs
reimburse it for aslow atitle insurance premium as possible? Similarly, if Option One
elected to use an appraisal management firm, rather than hire an appraiser directly, was it
required to seek reimbursement from the plaintiffs only of the actual appraiser’sfee and
therefore pay at its own expense the component of the fee retained by the management

firm?®

8 do not construe the plaintiffs post-trial memorandum as suggesting, however, that the
defendant was in acommon law fiduciary relationship with the plaintiffs. See generdly | & S
Associates Trust v. LaSalle National Bank, 2001 WL 1143319, at *7 (E.D. Pa. Sept. 27, 2001)
(“Under Pennsylvanialaw, the lender-borrower relationship does not ordinarily create a fiduciary
duty.”); Gonzalez v. Old Kent Mortg. Co., 2000 WL 1469313, at *6 (E.D. Pa. Sept. 21, 2000);
Federal Land Bank of Baltimore v. Fetner, 269 Pa. Super. 455 (1979). Thus, if the plaintiffs are
correct, any obligation imposed upon the lender must arise from federal regulation.

20



Preliminarily, | must address the defendant’ s objection to the plaintiffs
attempt to raise at trial certain issues that were not expressly raised in the complaint or in
any pleading prior to trial.

Although the plaintiffs were specific in their allegations of TILA violations,
particularly in their motion for summary judgment, they raised for the first time at trial the
issue of regulatory compliance concerning the number of rescission notices given to the
Strongs at the loan closing.

Pursuant to 15 U.S.C. § 1635(a):

Except as otherwise provided in this section, in the case of any
consumer credit transaction (including opening or increasing
the credit limit for an open end credit plan) in which a security
interest, including any such interest arising by operation of law,
isor will beretained or acquired in any property which is used
asthe principal dwelling of the person to whom credit is
extended, the obligor shall have the right to rescind the
transaction until midnight of the third business day following
the consummation of the transaction or the delivery of the
information and rescission forms required under this section
together with a statement containing the material disclosures
required under this subchapter, whichever islater, by notifying
the creditor, in accordance with regulations of the Board, of his
intention to do so. The creditor shall clearly and
conspicuously disclose, in accordance with regulations of the
Board, to any obligor in atransaction subject to this section the
rights of the obligor under this section. The creditor shall also
provide, in accordance with regulations of the Board,
appropriate forms for the obligor to exercise hisright to
rescind any transaction subject to this section.
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Thus, Congress has afforded all borrowers who enter into loan transactions

with lenders governed by TILA and use their homes as collateral athree-day right of

rescission or cooling-off period. See In re Porter, 961 F.2d 1066, 1073 (3d Cir. 1992).
As Option One was taking a security interest in the Strongs' home, this statutory right of
rescission applied.

Congress | eft the proper method of disclosing thisright, aswell asits
exercise, to regulation by the Federal Reserve Board (“FRB”). In Regulation Z, specifically
12 C.F.R. § 226.23(b)(1), the FRB has directed that:

In atransaction subject to rescission, a creditor shall deliver

two copies of the notice of the right to rescind to each

consumer entitled to rescind (one copy to each if the noticeis

delivered by electronic communication as provided in §

226.36(b)).

Thus, Mr. and Mrs. Strong were each entitled to two copies of the notice of rescission.

A day or two before trial, the defendant was first informed that the plaintiffs
asserted that TILA was violated because they each only received one copy of the rescission
notice, rather thantwo. 1 N.T. at 68, 73. At thetrial, the defendant objected to evidence
intended to support this TILA recission claim; however, both parties requested that the
propriety of thisissue be decided after conclusion of thetrial. The plaintiffs maintain that
their answer to apretrial interrogatory, asking them to identify all documents received by
them at the loan closing on May 12, 1999, and to which they responded that they received

“two copies only” of loan documents, which documents included notice of their right to

rescind the loan, placed the defendant on sufficient notice of the issueto prepare for trial.
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proceedings.

scope of the claimsraised by the plaintiff in his pleadings, and if the defendant has not
expressly or implicitly consented to a determination of the additional claim, a court may
admit the evidence and treat the underlying complaint as amended to encompass this
additional claim if to do so would be in the interests of justice, unless the defendant
demonstrates prejudice. See, e.q., Hardin v. Manitowoc-Forsythe Corp., 691 F.2d 449, 457

(10th Cir. 1982); Seybold v. Francis P. Dean, Inc., 628 F. Supp. 912, 914 (W.D. Pa. 1986).°

Fed. R. Bankr. P. 7015 incorporates Fed. R. Civ. P. 15 in adversary
Rule 15(b) statesin relevant part:

When issues not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated in all
respects asif they had been raised in the pleadings. Such
amendment of the pleadings as may be necessary to cause them
to conform to the evidence and to rai se these issues may be
made upon motion of any party at any time, even after
judgment; but failure so to amend does not affect the result of
thetrial of theseissues. If evidenceisobjected to at thetrial

on the ground that it is not within the issues made by the
pleadings, the court may allow the pleadings to be amended and
shall do so freely when the presentation of the merits of the
action will be subserved thereby and the objecting party failsto
satisfy the court that the admission of such evidence would
prejudice the party in maintaining the party’ s action or defense
upon the merits. The court may grant a continuance to enable
the objecting party to meet such evidence.

Therefore, if adefendant objectsto evidence at trial as being outside the

Asthe Third Circuit Court of Appeals has instructed:

®In the absence of demonstrating prejudice, a defendant may request a continuance of
the trial to prepare aresponse to the new evidence. Hardin v. Manitowoc-Forsythe Corp., 691 F.2d
at 457. Here, Option One declined to request a continuance. Accordingly, | must decide whether

consideration of thisissue would be prgjudicial.
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The primary consideration in determining whether leave to
amend under Fed. R. Civ. P. 15(b) should be granted is
prejudice to the opposing party. . .. The principal test for
prejudice in such situations is whether the opposing party was
denied afair opportunity to defend and to offer additional
evidence on that different theory.

Evans Products Co. v. West American Ins. Co., 736 F.2d 920, 924 (3d Cir. 1984) (citations

omitted); accord, e.g., Still v. Regulus Group LLC, 2004 WL 32378, at *1 (E.D. Pa. Jan. 5,

2004); see generally Lundy v. Hochberg, 79 Fed. Appx. 503, 506 (3d Cir. 2003).

Clearly, Option One did not consent at trial, either expressly or implicitly, to
the plaintiffs’ attempt to assert a TILA violation concerning the number of cancellation
notices provided to the Strongs. The discovery response referred to by the plaintiffs may
have, at best, given the defendant some indiciathat the plaintiffs contended that they only
received two rather than four copies of the required document; it would not have provided
adequate notice, however, that the plaintiffsintended to assert a TILA claim based on this

alleged fact. See generally Laffey v. Independent School Dist. No. 625, 806 F. Supp. 1390,

1401 (D. Minn. 1992) (discovery inquiries do not amount to implied consent); see

also Joiner Systems, Inc. v. AVM Corp., Inc., 517 F.2d 45, 48 (3d Cir. 1975) (testimony

tending to prove both alleged and unalleged claim not allowed as evidence that defendant
consented to unalleged claim).

Parties sometimes decide not to pursue certain claims as too costly or
unnecessary; or they may not realize that certain actions constitute aviolation of a statute

or common law and thus neglect to make the claim. Therefore, the plaintiffs’ interrogatory
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response that included the assertion that they received two copies of the Notice to Rescind
does not tranglate into adequate notice of their claiming a TILA violation on that basis.

At trial, Mrs. Strong testified regarding receipt of the Notices to Rescind.
See, e.g.,, 1 N.T. at 65-66, 74-76. While objecting to inclusion of the new issue, the
defendant provisionally allowed such testimony should its objection be overruled. Seeld.
at 2-3, 66-74. The defendant renewed its objection in its post-trial memorandum. Id. at
26-27.

Unfortunately, | cannot look to the parties’ Joint Pretrial Statement to
determine what claims were identified by the partiesfor trial, or what facts concerning
those claims were in dispute, because the parties neglected to file one. See Joiner
Systems, 517 F.2d at 47 (noting that a pretrial statement would have “exposed and
corrected the latent misunderstanding with respect to the claims asserted”). At thetrial, the
attorneys alluded to this cancellation notice issue asfirst arising in adraft of a pretrial
document they had been exchanging in the days immediately prior to trial, but ultimately
did not file. See 1 N.T. at 2, 71-72. The plaintiffs’ attorney agreed at trial that the issue
was not included in either the complaint or the cross-summary judgment pleadings. 1 N.T.

at 71.%°

191 find unpersuasive plaintiffs counsel’s position that he intended to raise this disclosure
issue on or before the date that the plaintiffs answered the defendant’ s interrogatories. After
discovery had been completed, the plaintiffs moved for partial summary judgment on afew counts and
the defendant cross-moved for summary judgment on al counts. In responding to the cross-motion for
summary judgment, the plaintiffs never mentioned this alleged TILA violation.

The plaintiffs attorney explained that he viewed the issue as involving materia factsin

(continued...)
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InInre Williams, 291 B.R. 636 (Bankr. E.D. Pa. 2003), my colleague [now

Chief] Judge Diane Sigmund considered whether the i ssue concerning the number of
rescission notices provided to the plaintiffs by the defendant could be considered at trial
when the issue was not expressly raised in the plaintiffs' complaint. 1d. at 647. She
concluded that the issue had been sufficiently identified in the parties’ joint pretrial
statement to place the defendant on adequate notice and thus preclude any claim of
prejudice. Id.

In this proceeding, there was no joint pretrial statement filed. Rather, the
issue became known to the defendant only on the eve of trial. Inresponding to thisclaim,
the defendant did introduce into evidence the plaintiffs’ written acknowledgment, made at
the loan closing, that they each received two copies of the rescission notice. Ex. Tab-42.
But this written acknowledgment givesrise only to a statutorily created rebuttable
presumption of delivery. 15 U.S.C. § 1635(c). The plaintiffs have attempted to rebut the
presumption by their testimony regarding the restrictive custody of the loan documents

sincetheloan closing. See Davison v. Bank One Home L oan Services, 2003 WL 124542,

at *4 (D. Kan. Jan 13, 2003); Inre Williams, 291 B.R. at 648.

19(....continued)
dispute. 1 N.T. at 67. That explains only why the plaintiffs did not seek summary judgment on that
issue. Had | granted summary judgment for the defendant on count | (the TILA count of the complaint)
the claim now sought to be raised would have been precluded. Thus, had the plaintiffs been aware of
and had they intended to assert this claim prior to the eve of trial, the issue would have been raised as a
defense to the cross-motion for judgment on count I. It was not.
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Had the defendant been placed on adequate notice of thisissue, it may have
questioned the plaintiffs about the cancellation notices during their depositions. More
significantly, itsinstructions to the loan closing agent clearly noted the requirement that
two rescission notices were to be provided to each borrower. Ex. D-3. The defendant
could have called the closing agent—who apparently livesin Philadelphia, 1 N.T. at
144—as awitness. Thiswitness may have recalled the loan closing and the documents
provided to the Strongs. Even if she had no such memory, if she had experience with
similar loan closings, she may have been able to testify asto her normal practice, if any,

concerning rescission notices. See Fed. R. Evid. 406; Slomiak v. Bear Stearns & Co., 597

F. Supp. 676, 685 (S.D.N.Y. 1984). The defendant had little or no opportunity to have Ms.
Stevens testify because her conduct was only challenged at the very last moment before
trial.

Therefore, in these circumstances, | conclude that it would be unfairly
prejudicial to permit the plaintiffs to amend their complaint and first raise the issue
concerning the number of rescission notices on the literal eve of trial. Accordingly, the

defendant’ s objection to any Rule 7015 amendment is sustained. See generally Keeler v.

Hewitt, 697 F.2d 8, 14 (1st Cir. 1982) (denying introduction of evidence in support of a
new claim iswithin the discretion of the trial court when the defendant could have sought

discovery on the issue and could have offered rebuttal evidence); Rio Rancho Estates, Inc.

v. Beyerlein, 662 F.2d 700, 704-05 (10th Cir. 1981) (evidence in support of aclaim first

noticed on the eve of trial would be prejudicial and thus inadmissible).
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| reach the opposite conclusion concerning the defendant’ s objection to my
consideration of the plaintiffs’ challenge to the reasonabl eness of the document
preparation fee.

The plaintiffs argued in their post-trial memorandum, as part of their HOEPA
and TILA claims, that a $100 deed document preparation fee should be included in the
loan’ s points and fees and/or the finance charge. Plaintiffs Memorandum, at 1 2(a)(ii)(1).
In its post-trial memorandum, Option One contends that this specific fee was not identified
as unreasonable nor not bonafidein the plaintiffs' complaint, or in any prior pleadings.
Defendant’ s Post-Trial Memorandum at 22 n.2. Nevertheless, thisissue may now be
considered to the extent relevant to counts | and I1.

Unlike the rescission notice issue, determination of the reasonableness of
this document fee—which fee concerns the preparation of a deed transferring title from
Mr. Strong to himself and his wife—had been implicitly raised in the pleadings. Itis
subsumed in the plaintiffs’ contention that the title insurance charge was unreasonable
because they should have qualified for the refinance rate rather than the basic rate. Thus,
the defendant was placed on adequate notice of the issue to prepareit for trial. Moreover,
this was not an issue involving facts that might be learned from the plaintiffsin discovery.

Nor isit likely that the defendant would have offered additional evidence in support of its
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contention of reasonableness, beyond that which was offered at trial. Thus, the defendant’s

counsel stated in his opening remarks:

Mr. Sullivan: There's also some discussion about
(indiscernible) in this case, and with regard to a document
preparation fee. Y ou will see that there was a document
prepared, there was a deed, and a fee was charged from General
American Corporation of $100. And the evidence will show
that that — that task was being performed.

1N.T. at 16. Therefore the defendant was aware of the issue and if not consenting to its
consideration at trial, certainly would not be prejudiced by such consideration. See

generally United States f/u/b/o Seminole Sheet Metal Co. v. SCI, Inc., 828 F.2d 671,677

(11th Cir. 1987). Accordingly, the defendant’ s objection on this point is overruled.

Next, | turn to the issue of early disbursal of the loan proceeds. The
plaintiffs argued pre-trial that the defendant improperly distributed the loan proceeds check
at closing rather than after the three-day rescission period. See Supplemental
Memorandum in Support of Plaintiffs’ Motion for Summary Judgment (unpaginated) at D;

see generally 12 C.F.R. 8 226.23(c); Curry v. Fidelity Consumer Discount Co., 656 F.

Supp. 1129, 1131 (E.D. Pa. 1987). Although this contention was alluded to at trial, the
plaintiffs attorney eventually abandoned it, see 2 N.T. at 55 (The Court: Y ou’ ve withdrawn

the issue about early disbursal, correct? Mr. Berry: Right.), and did not argue it post-trial.
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Some courts have concluded that the failure of aparty to addressissuesin a
post-trial submission may constitute awaiver of those issues:

The Complaint ambitiously purports to seek relief under
possibly all sections of 88 523(a)(2) and 727(a). However, our
focusis narrowed considerably by the Plaintiff’ sfailure to
argue, or even mention, in her voluminous post-trial Brief, any
subsections of 88 523(a) or 727(a) other than 11 U.S.C. 88
523(a)(2)(A), 523(a)(2)(B), 727(a)(2)(A), 727(a)(2)(B), and
727(a)(4)(A). Wefind that the Plaintiff’ s failure to argue the
applicability of the remaining subsections of 88 523(a)(2) and
727(Q) in her post-trial Brief results in abandonment of any
such claims and, hence, their removal from the court’s
consideration.

In re Henderson, 134 B.R. 147, 155 (Bankr. E.D. Pa. 1991); see Paris Utility Dist. v. A.C.

Lawrence L eather Co., 665 F. Supp. 944, 958 n.15 (D. Me. 1987) (“Inits complaint, the

District also sought recovery for certain clean-up costsincurred in 1986. The District has,
however, failed to addressthis claim in its post-trial briefs; the Court thus considers the
claim to have been waived.”), aff’d, 861 F.2d 1 (1st Cir. 1988). Therefore, even if this
issue had not been expressly withdrawn at trial, any claim that the loan proceeds were
prematurely disbursed would be waived by its omission from the plaintiffs' post-trial

submissions.

Having dealt with those preliminary issues, | must now consider whether the

evidence offered at trial givesriseto any or all of the four remaining claims asserted by the
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plaintiffs. | begin first with the plaintiffs’ contention that the loan agreement violated state
statutory and common law because it was grossly unfair or the product of deception.

Specifically, in Count V of their complaint, the plaintiffs alleged that the
defendant violated Pennsylvania s Unfair Trade Practices and Consumer Protection Law
(UTPCPL), 73 Pa. C.S.A. 8 201-1 et seq., by “represent[ing] to Plaintiffs that the
consolidation and refinancing of their pre-existing debt had benefitsthat it did not have. . .
[and by] engag[ing] in fraudulent or deceptive conduct which created alikelihood of
confusion.” Complaint 1 45; see 73 Pa. C.S.A. 8 201-2(4)(v), (xxi) (the latter subparagraph
isreferred to as the “catch-all provision”).!! They alleged that the defendant

utilized artifice and deception to take advantage of Plaintiffs

ignorance, confusion and lack of sophistication. More

specifically, Defendant knew or should have known that

Plaintiffs, up to the time of settlement, had no idea of how

much they were borrowing; were unaware of the various

charges imposed on them in the transaction and the fact that

some of those charges wereillegal under Pennsylvanialaw; and

were unaware of the disadvantages and risks of refinancing and
consolidating their pre-existing debt. Defendant nonethel ess

1173 Pa. C.S.A § 201-2 states:

4) “Unfair methods of competition” and “unfair or deceptive acts or
practices’ mean any one or more of the following:
* k%

(v) Representing that goods or services have

sponsorship, approval, characteristics, ingredients,

uses, benefits or quantities that they do not have or that

aperson has a sponsorship, approva, status, affiliation

or connection that he does not have;

* k%

(xxi) Engaging in any other fraudulent or deceptive
conduct which creates a likelihood of confusion or of
misunderstanding.
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omitted information and explanations concerning these
matters.

Complaint at 11140-41. The plaintiffs also argued that the defendant failed to disclose that
it would charge more for refinancing the plaintiffs' existing loan than to provide ajunior
mortgage for the amount the plaintiffs requested. 1d. at ] 42.

In Count VI of their Complaint, the plaintiffs alleged that “[t] he terms of the
transaction were grossly one-sided and unfavorable to Plaintiffs,” and so were
unconscionable. 1d. at 52. Moreover, they alleged that they are “now faced with a
mortgage debt [that] they cannot possibly repay” and “did not request.” Id.

In both counts, the plaintiffs generally complain that they entered into an
unnecessary |loan refinancing agreement, the terms of which they were unaware, and which
were extremely disadvantageous to them. Because the allegationsin large part overlap, |

will address both claims at the same time.*?

2Though not explicitly aleged in their pleadings, to the extent the plaintiffsimplicitly
contend that the defendant’s failure to provide a $10,000 loan, as requested, constituted a material
misrepresentation, such a contention was unproven. The defendant oral statement that it would “ see
what [it] could do,” 1 N.T. at 53 (testimony of Mrs. Strong), did not amount to a promise to provide
the plaintiffs with a second mortgage in the amount of $10,000; it merely represented that this lender
might tender some type of loan offer to the plaintiffs. Moreover, any reliance on the defendant’s
statement would not be justified. Furthermore, this issue regarding offers and counteroffers was
addressed in my earlier memorandum granting the defendant summary judgment on plaintiffs' Equal
Credit Opportunity Act claim.
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“Under Pennsylvanialaw, the essential elements of common law fraud
include amaterial misrepresentation of an existing fact, scienter, justifiable reliance on the

mi srepresentation, and damages.” Boozev. Allstate Ins. Co., 750 A.2d 877, 880 (Pa. Super.

2000) (citing Hammer v. Nikol, 659 A.2d 617, 620 (Pa. Comwlth. 1995)). These elements

must be proven by the plaintiffs by clear and convincing evidence. Weisblatt v. Minnesota

Mutual Lifelns. Co., 4 F. Supp. 2d 371, 377 (E.D. Pa. 1998). Under the catchall provision

of Pennsylvania s Unfair Trade Practices Act, the plaintiffs may prove either common law

fraud or deceptive conduct. Inre Crisomia, 2002 WL 1924616, at *2 (Bankr. E.D. Pa. June

8, 2001). Thus, to prevail on Count V, the plaintiffs may prove that the defendant engaged

in deceptive conduct which created alikelihood of confusion. See Thompson v. Glenmede

Trust Co., 2003 WL 1848011, at *1 (Pa. Com. PI. Feb. 18, 2003) (to establish claim under
catchall provision, party must either prove elements of common law fraud or that

defendant’ s deceptive conduct caused harm to plaintiff); Abramsv. Toyota Motor Credit

Corp., 2001 WL 1807357, at * 7 (Pa. Com. PI. Dec. 5, 2001) (plaintiffs need to establish

that conduct was in fact deceptive and caused the alleged harm suffered); seealso Inre
Milbourne, 108 B.R. 522, 533-534 (Bankr. E.D. Pa. 1989) (borrower need not prove

actual fraud to have a UTPCPL cause of action; rather, proof of any violation of a consumer
protection act or any pervasive violation of the terms of a contract is sufficient to giverise

to a cause of action under UTPCPL) (citing In re Andrews, 78 B.R. 78, 83 (Bankr. E.D. Pa.

1987)).
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Apparently, Pennsylvaniatrial courts have accepted that an unconscionable
contract would fall within the scope of Pennsylvania’s UTPCPL.:

Count Five also appearsto be, in part, aclaim based on the
unconscionability of the Agreements. Itisunclear if thisis
intended to be a separate cause of action more properly pledin
aseparate count or an assertion in support of the Plaintiff’s
UTPCPL claim. Pennsylvania courts hold that
unconscionability does not come into play simply because of a
disparity in contracting parties’ bargaining power, but requires
there to be “an absence of meaningful choice on the part of one
of the parties together with contract terms which are
unreasonably favorable to the other party.” Wittmer v. Exxon
Corp., 495 Pa. 540, 551, 434 A.2d 1222, 1228 (1981) (citing
Williams v. Walker-Thomas Furniture Co., 350 F.2d 445, 449
(D.C. Cir. 1965)). The Plaintiff has advanced support for a
finding of unconscionability, and, to the extent that the
Plaintiff’ s allegations of unconscionability are merely support
for aUTPCPL claim, its allegations and Count Five may stand.

Anoushian v. Rent-Rite, Inc., 2002 WL 1023438, at *5 n.13 (Pa. Com. Pl. 2002); accord

Commonwealth ex rel. Zimmerman v. Nickel, 26 Pa. D. & C.3d 115, 137, 1983 WL 286

(Pa. Com. PI. 1983) (“Unconscionability isabasis for injunctive relief under the

UTPCPL.”); seealso Korn v. Avis Rent-a-Car System, Inc., 8 Pa. D. & C.3d 640, 1977 WL

227 (Pa. Com. Pl.), amended by 8 Pa. D. & C.3d 667, 1977 WL 230 (Pa. Com. PI. 1977).

In Pennsylvania, the doctrine of unconscionability is an accepted common

law defense to the enforcement of an allegedly unfair contract or contract term.*3

3pPrevioudy, Option One suggested that common law unconscionability may not be
raised affirmatively, only defensively, and thus cannot serve as a cause of action. | found that

contention unpersuasive for a number of reasons.
Firgt, to the extent that state law governs the issue, the Pennsylvania Supreme Court has

not so determined. Witmer v. Exxon Corp., 495 Pa. at 551 (* Because we conclude, however, that the
(continued...)
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“Unconscionability has generally been recognized to include an absence of meaningful
choice on the part of one of the parties together with contract termswhich are

unreasonably favorable to the other party.” Witmer v. Exxon Corp., 495 Pa. at 551

(quoting Williams v. Walker-Thomas Furniture Co., 350 F.2d 445, 449 (D.C. Cir. 1965)).

Thus, the inquiry regarding unconscionability istwo-fold. “First, for acontract or aterm to
be unconscionable, the party signing the contract must have lacked a meaningful choicein
accepting the challenged provision. Second, the challenged provision must ‘ unreasonably

favor’ the party asserting it.” Denlinger, Inc. v. Dendler, 415 Pa. Super. 164, 177 (1992).

See, e.d., Snyder v. Rogers, 346 Pa. Super. 505, 509 (1985); Germantown Mfg. Co. v.

Rawlinson, 341 Pa. Super. 42, 55-56 (1985); Bishop v. Washington, 331 Pa. Super. 387,

399-400 (1984). “Unconscionability . . . [does] nothing more than reaffirm the most basic
tenet of the law of contracts—that parties must be free to choose the terms to which they

will be bound.” Germantown Mfg., 341 Pa. Super. at 56.

13(...continued)
clauses here in question are neither unconscionable as written nor as applied, we need not reach the
more general questions surrounding appellants attempted use of the doctrine.”). Moreover, other state
court decisions have permitted the issue to be raised affirmatively. See, e.g., Anoushian v. Rent-Rite,
Inc., 2002 WL 1023438, at *5 n.13.

Second, to the extent that an unconscionable contract under state law represents a
UTPCPL violation, the issue isimmaterial.

Third, as Option One has filed a secured proof of claim in this case, the issue of
unconscionability could be raised as an objection to that claim. See In re Elkins-Dell Manufacturing
Co., Inc., 253 F. Supp. 864 (E.D. Pa. 1966); In re Metal-Built Products, Inc., 3 B.R. 176 (Bankr.
E.D. Pa. 1980); see also 3 Callier on Bankruptcy 502.02, at 502-25 (15th ed. rev. 2004).
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An approach to analyzing a contractual situation for the existence of
unconscionabl eness often utilized by Pennsylvania courtsisthat articulated by a

commentator on the law of contracts:

Parties to a contract rarely consciously advert to any number
of terms which are binding upon them. If such terms allocate
the risks of the bargain in a manner which the parties should
have reasonably expected, they are enforceable — they are, to
use the expression of Karl Llewellyn, “decent” terms. If the
terms of the contract suggest areallocation of material risks,
an attempted reall ocation may be so extreme that regardl ess of
apparent and genuine assent, a court will not enforceit.... The
parties will not be found to have agreed to an abnormal
allocation of risksif the only evidence thereof isan
inconspicuous provision in the boilerplate of the standard
form. At aminimum, the reallocation must be physically
conspicuous. Beyond that, it must have been manifested in a
fashion comprehensible to the party against whom it is sought
to be enforced. Finally, such party must have had areasonable
choicein relation to such reall ocation.

Germantown Mfg., 341 Pa. Super. at 56-57 (quoting John E. Murray, Jr., Murray on

Contracts 8 353 (2d ed. 1974) (ellipsisin original); see also Campbell Soup Co. v. Wentz,

172 F.2d 80 (3d Cir. 1948); Moscatiello v. Pittsburgh Contractors Equipment Co., 407 Pa.
Super. 363, 373-74 (1991).

The burden of establishing the unconscionable nature of a contract or
contract provision clearly rests upon the party challenging the contract or term. Denlinger,

Inc. v. Dendler, 415 Pa. Super. at 175; Bishop v. Washington, 331 Pa. Super. at 399. See

also Argo Welded Products, Inc. v. J. T. Ryerson Steel & Sons, Inc., 528 F. Supp. 583, 593
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(E.D. Pa. 1981) (“[The challenger] bears a heavy burden in sustaining its claim that the
limitation of liability provision isunconscionable.”).

While the precise standard by which this burden is successfully met is
undefined by Pennsylvania courts, state court decisions apparently recognize the similitude
between “unconscionability” and “fraud,” at |east as between parties of unequal bargaining

positions. See, e.q., Germantown Mfq., 341 Pa. Super. at 56. To the extent the plaintiffs

allege that the defendant acted fraudulently, either under common law or in violation of the

UTPCPL, the burden of proof is clear and convincing evidence. See, e.q., Weisblatt v.

Minnesota Mut. Lifelns. Co., 4 F. Supp. 2d at 377.

Should a court find that a contract or any of its provisions are

unconscionable, then it may refuse to enforce that contract or term. E.g., Moscatiello v.

Pittsburgh Contractors, 407 Pa. Super. at 376 (affirming trial court’ s refusal to give effect

to unconscionable provisionsin a contract); Snyder v. Rogers, 346 Pa. Super. at 512

(declining to enforce an unconscionabl e contract as against public policy).

In Pennsylvania, it isdifficult for aparty to awritten contract to successfully
argue that he or she should be freed from the terms of the contract due to unfairness. Itis
expected that parties will read contracts and if they sign them agree to be bound by their

terms. See, e.q., Schoble v. Schoble, 349 Pa. 408, 411-412 (1944) (A

person of ageis presumed to know the meaning of wordsin a contract, and if, relying upon
his own ability, he entersinto an agreement not to his best interests he cannot later be heard

to complain that he was not acquainted with its contents and did not understand the meaning
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of the words used in the instrument which he signed.”). Thisistrue whether or not the
complaining party took the trouble to actually read the agreement before signing.
“Contracting parties are normally bound by their agreements, without regard to whether the
terms thereof were read and fully understood and irrespective of whether the agreements

embodied reasonable or good bargains.” Simeone V. Simeone, 525 Pa. 392, 400 (1990).

The plaintiffs’ burden on these two claimsis even heavier because they had a
right to rescind the loan agreement, aright of which they were aware and elected not to
exercise. Itisdifficult to argue that a contract is unconscionable—viz., entered into
without meaningful choice—when the complaining party had the known right to cancel it.

See Fraser v. Nationwide Mut. Ins. Co., 135 F. Supp. 2d 623, (E.D. Pa. 2001), remanded in

part on other grounds, 352 F.3d 107 (3d Cir. 2003):

With respect to the claim of unconscionability, plaintiff fails

to respond to defendants’ argument that the Agent’ s Agreement
IS not unconscionable because both parties held the right to
cancel the contract at any time for any reason and both parties
entered into the agreement with afull understanding of its
effect. It isafirmly established principle of Pennsylvanialaw
that one who enters a contract “ should do so only after due
reflection of the possible consequences. . . that could have
been expected by areasonably intelligent man,” and “ he cannot
rely on the law to remedy hisfecklessness.” New Charter Coal
Co. V. McKee, 411 Pa. 307, 191 A.2d 830, 833 (1963).

1d. at 646.
Nonethel ess, in discussing the issue of common law unconscionability in
connection with aloan transaction, the D.C. Circuit Court remanded a civil action to the

trial court with this explanation:
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Whether a meaningful choiceis present in a particular case can
only be determined by consideration of all the circumstances
surrounding the transaction. In many cases the meaningfulness
of the choice is negated by a grossinequality of bargaining
power. The manner in which the contract was entered is also
relevant to this consideration. Did each party to the contract,
considering his obvious education or lack of it, have a
reasonabl e opportunity to understand the terms of the contract,
or were the important terms hidden in amaze of fine print and
minimized by deceptive sales practices? Ordinarily, one who
signs an agreement without full knowledge of its terms might
be held to assume the risk that he has entered a one-sided
bargain. But when a party of little bargaining power, and hence
little real choice, signsacommercially unreasonable contract
with little or no knowledge of itsterms, it is hardly likely that
his consent, or even an objective manifestation of his consent,
was ever given to all theterms.

Williamsv. First Government Mortgage & Investors Corp., 225 F.3d 738, 748 (D.C. Cir.

2000).

Furthermore, in Bestav. Beneficial Loan Co., 855 F.2d 532 (8th Cir. 1988),

the Eighth Circuit concluded that aloan transaction, where the terms were disclosed to the
borrower, was so unfair that it was unconscionable under lowa’ s unfair trade practices
statute. The appellate court noted that there were other, less expensive lending options,
available from that very same lender that were not disclosed to the borrower. Id. at 535. As
framed by the Eighth Circuit:

[W]e are uncomfortable with the fact that alender would call
up aborrower at home, tell her he could get her the money she
needs, and then set up aloan that is exorbitantly expensive
whilefailing to tell her that she could get everything she wants
for less money and at alower monthly payment.
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Id. at 536.

Thus, there may be very narrow factual circumstancesin which aloan
transaction is unconscionabl e despite written disclosure of itsterms, see 73 P.S. 8§
201-2(4): other information known to the lender was not disclosed; and had such
information been disclosed to the borrower, the transaction was one into which no

reasonabl e person would enter because it was grossly unfair. Seelnre Milbourne, 108

B.R. at 537; see generally Inre Lewis, 290 B.R. 541, 557 (Bankr. E.D. Pa. 2003); Inre

Maxwell, 281 B.R. 101 (Bankr. D. Mass. 2002). | shall now consider whether the plaintiffs

here have met this difficult standard established under state law.

For the following reasons, | conclude that the plaintiffs did not introduce
sufficient evidence to meet their burden on countsV and V1.

In essence, the plaintiffs complain that all aspects of thisloan transaction
were structured by the defendant to maximize its fees and finance charges, and that such
fees were hidden from their discovery. They assert the following: The plaintiffs sought a
relatively small loan and ended up refinancing their home mortgage for a much larger sum.

They received about half the cash they needed for their intended home remodeling project.
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They paid up-front fees almost equal to the cash proceeds they received. The vast majority
of the loan proceeds were used, at the defendant’ s direction, to satisfy afixed-rate
mortgage loan, which loan was then replaced with ariskier variable-rate mortgage. The loan
transaction substituted a fixed monthly mortgage payment they could afford for alarger one
that, they contend, istoo expensive for their budget. They were only made aware of the
loan terms at the last minute and had no real opportunity to review, consider and understand
the documents they were signing. They were financially unsophisticated and relatively
uneducated borrowers who were not high credit risk individuals, and who were misled and
taken advantage of by a sophisticated lender.

Some of these averments were proven; however, some were not. For
example, as noted earlier in thefindings of fact, | conclude that it is likely that the plaintiffs
received an advance loan disclosure package that, if reviewed, would have provided them
with information about the refinancing structure of the proposed |oan prior to the closing,
aswell asto the variable interest rate.* These documents revealed, inter alia, an amount

financed of $52,203.44, 360 monthly payments, and an APR of 10.581%, Ex. Tab-6, at

¥In this discussion | focus only on whether the plaintiffs received the disclosure
package asserted by the defendant as sent. Whether the disclosures sent complied with the TILA or
HOEPA will be discussed later.
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D0193; estimated closing costs of $5,189.56," id. at D0191; and an appraisal fee of $350,
id. at D0O194. These disclosures also provided an explanation of adjustable rate mortgages.
Id. at DO197.

Not only does the evidence not support the plaintiffs’ argument that the
material loan terms were hidden from them until the last second, the evidence al so supports
the defendant’ s contention that the plaintiffs were remissin discovering information
readily available. For example, when orally notified that aloan had been approved and a
closing date needed to be established, Mrs. Strong just assumed the loan was for $10,000.
She did not bother to ask about the loan amount, interest rate or even the monthly payment
amount. See 1 N.T. at 59. Despite their prior experience the year before with the
ContiMortgage refinancing, see 1 N.T. at 88, Mrs. Strong did not inquire whether the
defendant’ sloan offer involved refinancing the first mortgage or would be a second
mortgage. Seeid.

In addition, at the closing, Mrs. Strong admits she did not ask many
questions: “never thought to.” 1d. at 65. Although she knew the monthly payment amount
of the defendant’ s loan, she testified that she did not appreciate that her monthly mortgage

payments would increase with this loan even though the total amount of her debt was

SAmong other fees, the Good Faith Estimate of Settlement Costs disclosed the
following estimated costs to be paid by the borrower: $350 appraisal fee, $763 title insurance fee,
$100 courier fee, $50 recording fee, and the $15 flood search fee.
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increasing. Id. at 87. She did not question the loan application she was then signing that
recited a $52,800 loan at 8.4% for 360 months, even though she allegedly expected a
$10,000 loan. Id. at 113; see Ex. Tab-35.1°

Unfortunately, thislack of attention to financial details concerning the
Option One mortgage was not unique. Mrs. Strong could not recall how she obtained the
loan from ContiMortgage or whether the closing was held at her house, id. at 140, whether
an appraiser came to her house, id. at 142, what interest rate was charged by
ContiMortgage, id. at 80, what the amount of the earlier loan was or what she used the
proceedsfor. Id. at 141 (“We wanted to take trips or something.”). When asked at trial the
reason for agreeing to a $40,000 loan with ContiMortgage in order to have funds for a
vacation, Mr. Strong appeared not to understand that the July 1998 loan refinanced an
existing mortgage: “No, | don’t understand how we got to that point with the $40,000. |
think that’ s how the other mortgage company gave us the loan and then it built up to
$40,000.” Id. at 192.

To the extent the plaintiffs either did not know or did not understand the full
effect of the Option One loan transaction in May 1999, there is no evidence that such

confusion was intended or designed by the defendant. For instance, Mr. Strong professed

%Due to amisplaced decimal point, the plaintiffs’ unpaid balance on the ContiMortgage
loan appeared on the Loan Application as $4,132,600.00 rather than as $41,326.00. Ex. Tab-35.
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uncertainty at trial when asked whether he understood that the ContiM ortgage |oan had been
satisfied by the May 1999 |oan proceeds. Hetestified that he thought it was “unusual” that
he was not billed by ContiM ortgage after the May 1999 closing, but neither he nor hiswife
made any inquiry of that lender. Seeid. at 168-69. In fact, when questioned whether he
thought, when he signed the loan documents, that he would have to pay ContiMortgage its
normal $300 a month payment as well as pay Option One about $400 a month, Mr. Strong
replied “1 really didn’t have the slightest idea. Wedidn’t —1 didn’t think to talk to my wife
aboutthator....” 1d.at 187. Yet, he understood that he could not have afforded to pay
$700 per month. Id.

Mr. Strong testified that he signed the deed transferring title of the property
from himself to both he and hiswife jointly merely because “[t]hat’ s what [the title closer]
asked for.” 1d. at 163. Hedid not ask thetitle closer any questions. 1d. at 183. Mr. Strong
also stated that neither he nor his wife asked about a coupon book. Id. at 186.

The plaintiffs attribute their confusion to the defendant’ s practices and their
lack of sophistication and education. But the plaintiffs appeared at trial to be reasonably
intelligent and conscientiousindividuals. They have both been steadily employed. Mr.
Strong isamilitary veteran. | also appreciate that borrowersrarely thoroughly read every
document set before them in aclosing. But these plaintiffs appear to have made little

effort to read the loan documents or question the loan closer either before signing or
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before the expiration of the three-day cancellation period. Seeid. at 107 (Mr. Sullivan:

And you read most of the stack of papers, isthat right? Mrs. Strong: No.). Mr. Strong
admitted “[t]here’ salot of documents me and my wife didn’t read and we should have.” |d.
at175.

Mrs. Strong did ask afew questions at the loan closing, learning the monthly
payment amount, id. at 116, 118, 128; the first and last payment date, id. at 116; the number
and amount of payments beginning July 1, 2001, id. at 119; and the amount of the final
payment, id. Unfortunately, the plaintiffs elected not to ask about other |oan provisions
they now complain are unfair, or to review the documents that would reveal those terms.

In addition, after the loan closing, and in the comfort of their own home, the
plaintiffs chose not to review the documents, knowing that the proceeds fell short of their
request, id. at 63, 87, and knowing that they could cancel the loan transaction, id. at 65.

For example, the plaintiffs specifically complain about not understanding that
their loan included an adjustable rate. But the adjustable rate term was far from hidden
from them, asits provisions were described in several formswith full explanation of its
characteristics: explanation of the adjustable rate was provided on the Adjustable Rate Note
itself, Ex. Tab-40, aswell as on the Adjustable Rate Rider, Ex. Tab-38, both signed by the
plaintiffs at closing; a document titled Adjustable Rate Mortgage L oan Program

Disclosure, Ex. Tab-6, was provided to the plaintiffsin pre-closing disclosures; and, as the
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plaintiffs themselves pointed out, a description of adjustable rate mortgages is posted on
the defendant’ s website, Ex. P-20. That the plaintiffs did not read any of these documents

does not place culpability on the defendant. See In re Roberson, 262 B.R. 312, 322 (Bankr.

E.D. Pa. 2001) (citing Dentsply Int’l, Inc. v. Benton, 965 F. Supp. 574, 578 (M.D. Pa.

1997) (duty to read contract before signing it)); In re Jones, 284 B.R. 92, 97 n.5 (Bankr.
E.D. Pa 2002) (“ Pennsylvanialaw affords no leniency for individuals who do not read the

contracts that they execute.”), (quoting Nelson Med. Group v. Phoenix Health Corp., 2002

WL 1066959 (Pa. Com. Pl. 2002)); see generally Johnson v. Banc One A cceptance Corp.,

278 F. Supp. 2d 450, 458 (E.D. Pa. 2003) (“[T]hat the plaintiffs allegedly did not
understand that they would be required to make a single payment of nearly sixty thousand
dollars at the end of the term of their loan is unfortunate, but Bank One complied with the

law.”); In re Williams, 232 B.R. 629, 642 (Bankr. E.D. Pa. 1999) (“It isalso not required

that the consumer understand the disclosures provided, but only that they be properly made

pursuant to the terms of the TILA.”).

Nonetheless, the plaintiffs allege that the defendant engaged in fraudulent,
deceptive or unconscionable conduct by failing to explain the favorable or unfavorable
terms of their loan—i.e., that the defendant took advantage of the fact that the plaintiffs
“were unaware of the disadvantages and risks of refinancing and consolidating their pre-

existing debt,” and that the defendant failed to disclose that it would charge more for a

46



refinance than for a second mortgage. See Complaint 1140-42. This position was
unproven at trial.

First, the defendant held no affirmative duty to explain any termsto the
plaintiffs. An omission of general information, on the other hand, is actionable “only where
there is an independent duty to disclose the omitted information.” Weisblatt, 4 F. Supp. 2d

at 379, (quoting Estate of Evasew, 526 Pa. 98, 105 (1990)); compare Zwiercan v. General

Motors Corp., 2002 WL 31053838, at * 3-4 (Pa. Com. Pl. Sept. 11, 2002) (duty to
disclose material defects). “Pennsylvaniacourts have held that alender is not afiduciary of

aborrower. InreJohnson, 292 B.R. 821, 828 (Bankr. E.D. Pa. 2003). However, a

fiduciary relationship may nonethel ess arise where “ one person has reposed a special
confidence in another to the extent that the parties do not deal with each other on equal
terms, either because of an overmastering dominance on one side or weakness, dependence

or justifiable trust, on the other.” 1d. (citing Destefano & Associates, Inc. v. Cohen, 2002

WL 1472340, at *3 (Pa. Com. Pl. May 23, 2002) (quoting Commonwealth Dept. of

Transp. v. E-Z Parks, Inc., 153 Pa. Cmwlth. 258, 268 (1993)). A confidential relationship

may arise when thereis*® (1) arelationship of actual closeness; (2) a substantial disparity in
the parties’ positions; and (3) actual reliance by the settlor on the person in the position of

trust.” Weisblatt, 4 F. Supp. 2d at 381 (citing Clyde v. Hodge, 460 F.2d 532, 535 (3d Cir.

1972)). It may exist “whenever the relative position of the partiesis such that one has
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power and means to take advantage of or exercise undue influence over the other.” 1d.; see

also Estate of Evasew, 584 A.2d at 912. “After establishing that afiduciary duty exists then

the plaintiff must then [sic] show that a subsequent breach occurred.” Weisblatt, 4 F. Supp.

2d at 381; see Becker v. Chicago Title Ins. Co., 2004 WL 228672, at *8 (E.D. Pa. Feb. 4.

2004) (same); see generally Inre Lewis, 290 B.R. at 556 (no liability where debtor failed

to allege basis for broker owing fiduciary duty).

Asaready related, the plaintiffs had some telephonic communication with
the defendant prior to the closing and asked afew questions. These telephone calls and
documents exchanged viamail or facsimile do not exhibit the “rel ationship of actual
closeness’ that is meant to “inspire confidence that [the defendant] was bound to act for the
benefit of [the plaintiffs] and (could) take no benefit for [itself].” Weisblatt, 4 F. Supp. 2d

at 381 (internal citations omitted). See, e.q., In re Estate of Clark, 467 Pa. 628, 635

(1976) (confidential relationship where donor in weakened mental condition depended on
doneein financial dealings, and donee controlled donor’ s business affairs). To acertain
extent, the plaintiffs' complaint about lack of communication from the defendant
undermines any assertion of a confidential relationship with this lender.

In addition, the plaintiffs did not establish evidence supporting afinding of

“overmastering dominance” by Ms. Stevens, the loan closer. See In re Johnson, 292 B.R. at

829 (doubting that Pennsylvanialaw would recognize afiduciary duty between atitle
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company and a borrower where the relationship was more attenuated than lender-borrower).
The plaintiffs mainly complained that the loan closer sped them through signing the
documents. Given their home setting, given that they had entered into asimilar loan
transaction previously, given their right of cancellation, and given that they felt comfortable
enough to ask some questions during the closing, no fiduciary relationship arose.

Further, the disparity in the parties’ positionsis not as great as the plaintiffs
allege. Though they lack formal education beyond earning GEDs, the plaintiffs were not
new to financing—indeed, they refinanced their home mortgage merely one year before,
the $40,800 loan with ContiMortgage, see 1 N.T. at 88—and knew they had the ability to
rescind the Option One loan, id. at 65. Thus, they probably understood that loans comein
different shapes and sizes with differing amounts, lengths and interest rates; and they knew
or should have known that they had the opportunity to refuse any offered loan or to
promptly cancel one previously agreed to. Under these circumstances, Pennsylvanialaw
placed no duty on the defendant to explain the loan terms and their rel ative benefits and
detriments to these borrowers.

By way of comparison, the Weisblatt court held that no confidential
rel ationship arose between a purchaser of insurance and her insurance agent where an

insurance agent had twice met with the purchaser in her home. 4 F. Supp. 2d at 381. The
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purchaser alleged that the agent did not explain different options of life insurance or
provide exactly what the purchaser wanted. Id. at 375.

The Weisblatt court held that the rel ationship between the insurance agent
and the purchaser reflected “the quintessential arm’ s-length relationship, that of seller and
buyer,” 4 F. Supp. 2d at 381, rather than a confidential relationship. The court reasoned that

areasonable buyer of insurance (or any other product) must, at

peril of caveat emptor, act as a reasonable consumer, e.g.,

research her needs from multiple sources and price-shop for

policies. While agood insurance agent will pay careful

attention to the insured’ s needs in structuring a proposed

policy, he does so not out of a special duty to act to the

consumer’ s exclusive benefit, but rather out of aduty to his

employer—and to his own self-interest—to sell its products as

successfully as possible.

Id. at 382."

The same sort of buyer-seller relationship existed here. The plaintiffs
merely requested aloan from the defendant and the defendant sent a proposed |oan offer.
Clearly, such an offer was designed to profit the lender. Thereafter, the plaintiffsdid not
act as careful consumers, but accepted the offer despite being aware of certain terms they

now contend are unfavorable—i.e., the cash proceeds; the monthly payment amount—and

despite their failure to discover the provisions of other loan terms.

YIn contrast, the Truth in Lending Act reflects “atransition in congressiona policy from
aphilosophy of ‘Let the buyer beware' to one of ‘Let the seller disclose’” Mourning v. Family
Publications Service, Inc., 411 U.S. 356, 377 (1973).
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The plaintiffs should have anticipated that, despite requesting aloan for a
certain amount, the lender might propose to refinance all of the borrower’s current lien
debt, since that happened with the ContiM ortgage |loan less than one year earlier. Seel
N.T. at 88. That does not mean that they understood all the disadvantages and risks of
refinancing; but it undermines their contention that they would not have chosen refinancing
had they been aware the transaction was so structured.

Indeed, by the end of the closing, the plaintiffs were clearly aware that they
had entered into aloan transaction different from the one they originally sought:

Mr. Strong: We did — she did mention something about the

reason why we couldn’t get the $10,000, but | wasn't really

paying attention, so thisisthe check that she gave usfor 52.

She said thisis all we can get. And then me and my wife, we

paused, for a minute we looked at each other, and then we said,

Well, we —wetalked about it —we said, Well, we can start the

kitchen with this, you know, that we’d make the monthly

payment with our check.

The Court: Y es, when you spoke about it with your wife, was
Ms. Stevens still in the house or had she gone by then?

Mr. Strong: She had |eft.
Id. at 185. By not rescinding when aware that they could, they accepted the terms of the
loan as proposed by the defendant.

The plaintiffs did not present evidence that the defendant engaged in the type

of unconscionable or deceptive practices described in Milbourne, 108 B.R. at 535, where
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the lender refinanced or “flipped” the borrower’ sloan five times within a twenty-one month
period. The Milbourne court found that the lender engaged in “ opportunistic” and “unfairly
deceptive” conduct constituting aviolation of the UTPCPL’ s catchall provision. Inre

Milbourne, 108 B.R. at 535. Nor do their all egations resembl e the conduct described by

the Milbourne court of the lender in Tucker, 74 B.R. at 925-27, which refinanced a debtor’s

original loan twice. InreMilbourne, 108 B.R. at 535. For one, the lender/defendant here

only refinanced the debtor’ s loan originated with another lender. In addition, the plaintiffs
did not compare the costs incurred by refinancing with those they would have incurred had
they obtained a second mortgage. Seeid. at 536. Without proving that there were options
available to them that would have significantly decreased their costs in obtaining credit, |
cannot find that arefinancing, per se, is either grossly unfair so that it is unconscionable or
an unfair trade practice under state law.

The plaintiffs may not have been able to obtain better |oan terms from the

defendant. Compare Bestav. Beneficial, 855 F.2d at 535 (loan transaction was

unconscionable where there were other, less expensive, lending options available from the
very same lender that were not disclosed to the borrower). However, they could have
refused Option One’ s offer and applied to another lender. (No evidence was offered about

the plaintiffs approaching ContiMortgage for additional funds.) They could have elected

not to borrow money at that time and delay their remodeling project. See Weisblatt, 4. F.
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Supp .2d at 382 n.13 (* Failure by the consumer to exercise due care in the selection and
purchase can affect the scope of the duties owed to her by an insurance broker.”).
Moreover, the plaintiffs presented no evidence that they were under any duress, legal or
otherwise, to enter into the loan, as they testified the |oan was sought to upgrade their
kitchen—a project that could be delayed if they disapproved of the proposed loan terms.
Though Mrs. Strong testified that she did not think about rescinding because
she wanted the kitchen work done, 1 N.T. at 139, no showing was made of exactly what the
kitchen needed to evidence any pressure put on the plaintiffs to accept allegedly
unfavorable loan terms.’® On the contrary, Mr. Strong testified: “1 guess | was more excited
about getting the kitchen done. | was kind of naive. We should have just read everything.”
Id. at 187-88. Further, this was not a situation where the defendant travel ed door-to-door,
hoping to dupe persons who are uneducated, inexperienced and of low income—the
plaintiffs contacted the defendant, allegedly after the receipt of ageneral advertising

brochure, and received advance |oan disclosures. Compare In re Milbourne, 108 B.R. at

536-37.

8The pre-loan appraisal report describes the kitchen as “new kitchen with new vinyl
flooring.” See Ex. D-18, at D0122. Although this report cannot substitute for a full description of the
kitchen's status, it suggests that the kitchen was not in a decayed state, for example, non-functioning
appliances, that prevented normal use. The plaintiffs did not suggest otherwise. See 1 N.T. at 51 (Mr.
Berry: What did you want to get done in your kitchen? Mrs. Strong: Remodel the whole kitchen. Mr.
Berry: What did you want to get done specifically? Mrs. Strong: The floor, ceiling, walls cabinets. The
whole kitchen.).
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Here, the plaintiffs have compared the instant loan terms with those of the
ContiMortgage |oan obtained ayear before. However, the loans were for different amounts
and with different lenders not necessarily willing to take on the same risks. For example,
comparison of the monthly paymentsisinconclusive considering that, having borrowed
nearly $12,000 more in the instant loan, the monthly payments likely would increase.
Moreover, Mrs. Strong admitted that her new monthly payment amount of $402 “ sounded
normal.” 1 N.T.at 122.1° Mr. Strong also admitted the monthly payment “was okay.” 1d. at

171.% Seelnre Sheppard, 299 B.R. 753, 767, 769 (Bankr. E.D. Pa. 2003) (lender not

liable where the plaintiffs freely made the decision to enter into what was a bad |oan
agreement. “Their acceptance of the terms of the Modification reflects their lack of
leverage with GM A C not misrepresentations about the terms of the Modification.”).
Though the plaintiffs complain about the replacement of ContiMortgage’s
fixed interest rate of 8.9% with avariablerate, that variable rate began at 8.4%, half a
percentage point lower than the replaced ContiMortgage rate, and was fixed at the lower
rate for the first two years of theloan. See Ex. D-38. Although that the interest rate could

rise to as much as 14.4%, the plaintiffs neglected to prove what percentageit in fact

¥This statement was dlicited during questioning by the court; on direct, Mrs. Strong had
testified that she did not realize her payments would increase with thisloan. 1 N.T. at 87.

“The plaintiffs alleged that the transaction left them with aloan they were unable to pay;
however, despite the new monthly payment amount (which they testified “sounded norma™), the
plaintiffs also managed to tender payments to the contractor for their kitchen work.
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increased to in June 2001, the first timeit would have changed (as well asthe only time it
would do so before the plaintiffs’ bankruptcy filing on November 9, 2001).%

See Beneficial Mortgage Co. of Ohio v. Leach, 2002 WL 926759, at *9 (Ohio Ct. App.

May 9, 2002) (denying summary judgment to a mortgage company on a unconscionability
claim where the interest rate increased from the 9% of borrower’s prior mortgage to arate
starting at 14% and variable up to 21%). Admittedly, the Truth In Lending disclosure stated
that the monthly payment would rise to $499.49 per month after the first two years, but that
document merely estimated a future interest rate.

That the defendant’ s website may state that an adjustable rate isriskier than a
fixed rate, and more commonly used when the property may be resold shortly, does not
prove that the inclusion of avariable rate provision in this case was unconscionable. As
also noted on this website, a variable rate note can benefit certain borrowers:

These loans tend to be riskier because the interest rate could

increase. The advantage isthat lower initial payments may

make it easier for buyersto qualify. These loanstend to

benefit borrowers that plan to either sell the property or
refinance before reaching the adjustabl e period of the loan.

2IThe defendant’s Proof of Claim provides a glimpse of the increased rate, reciting an
interest rate of 10.125% as of November 9, 2001. Ex. P-40. Though the plaintiffs put the Proof of
Claim into evidence, they did not point to the increased interest rate in their arguments.

The parties stipulated to the total payments made by the plaintiffs from 1999 to 2002,

but since the parties broke down the payments by year, not month, it isimpossible to determine what
the monthly payment was after June 2001.
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Ex. P-20. So, countering therisk of avariable rate loan isthe benefit of beginning with a
low payment and the benefit of alower rateif the loan will berepaid in afew years, viaa
sale of therealty, or by refinancing.

Finally, the parties stipulated that the defendant required the plaintiffs to
refinance the ContiM ortgage | oan so that the defendant could obtain first lien status.
See Plaintiffs Memorandum of Law 8 111.A.2.a.i., at 6. Though this arrangement certainly
favors the defendant, | do not believe the partiality isgrossly unfair. For one, | note that
ContiMortgage al so imposed the same requirement—repaying the prior Parkway
mortgage—suggesting the requirement is not unusual among lenders of thistype. The
defendant did not take advantage by refinancing all of the plaintiffs' debts, only paying off
those debts that would prevent the defendant from obtaining first lien status. See Ex. P-23.

In addition, the testimony of the defendant’ s witness, Ms. Anne Helder,
suggests the plaintiffs were offered terms the defendant considered appropriate to their
financial circumstances. Ms. Helder noted several pros and cons of their financial
situation: after reviewing the loan file she testified that Mr. Strong probably would not have
qualified for aloan based solely upon hisincome, 1 N.T. at 270; the plaintiffs were
assigned arisk grade of AA, which was the second best risk for the particular loan program
the plaintiffs were put into, id. at 203; the plaintiffs probably were offered avariable rather

than afixed interest rate because the plaintiffs actually paid their mortgage well, and the
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adjustabl e rate was probably better than the fixed rate, but also to get their credit
straightened out, id. at 208; and they may have been better able to qualify for avariable rate
loan than afixed rate one, id. at 209. Asfor the loan proceeds not reaching the $10,000 the
plaintiffs allegedly requested, as mentioned earlier, the loan was limited to 80% of the
$66,000 appraised value of their home.

The plaintiffs therefore did not meet their burden of proof that the loan was
grossly unfair to them or that they were misled or deceived. Thus, the defendant did not act
unconscionably or commit any unfair trade practice in extending the loan. Accordingly,

judgment shall be entered in favor of the defendant on countsV and VI of the complaint.

In Count |1, the plaintiffs allege that the defendant violated the Home
Ownership and Equity Protection Act (15 U.S.C. 88 1639 et seq.) (“HOEPA™), by failing to
provide certain loan disclosures to the borrower “not less than 3 business days prior to
consummation of the transaction” pursuant to 15 U.S.C. § 1639. The defendant maintainsit
supplied accurate TILA advance disclosures, but concedes that it did not giveto plaintiffs

the additional disclosures required by HOEPA. The defendant contends, however, that it
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was not required to provide these additional disclosures, because the mortgage loan
transaction was not subject to any HOEPA requirements.
Section 1639 prescribes certain advance disclosures that alender must

provide to the borrower.??> Such disclosures are required only when the loan transaction

22The required disclosures are specified in section 1639(a):

(1) Specific disclosures

In addition to other disclosures required under this subchapter, for each
mortgage referred to in section 1602(aa) of thistitle, the creditor shall
provide the following disclosures in conspicuous type size:

(A) “You are not required to complete this agreement
merely because you have received these disclosures or
have signed aloan application.”

(B) “If you obtain this loan, the lender will have a
mortgage on your home. Y ou could lose your home,
and any money you have put into it, if you do not meet
your obligations under the loan.”

(2) Annual percentage rate

In addition to the disclosures required under paragraph (1), the creditor
shall disclose--

(A) in the case of acredit transaction with a fixed rate
of interest, the annual percentage rate and the amount
of the regular monthly payment; or

(B) in the case of any other credit transaction, the
annua percentage rate of the loan, the amount of the
regular monthly payment, a statement that the interest
rate and monthly payment may increase, and the
amount of the maximum monthly payment, based on the
maximum interest rate allowed pursuant to section
3806 of Title 12.
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falls within the scope of 15 U.S.C. § 1602(aa)—i.e., involves a“HOEPA loan.” Section
1602(aa) provides:

(1) A mortgage referred to in this subsection means a
consumer credit transaction that is secured by the consumer’s
principal dwelling, other than aresidential mortgage
transaction, areverse mortgage transaction, or atransaction
under an open end credit plan, if—

* * *

(B) thetotal points and fees payable by the
consumer at or before closing will exceed the
greater of—

(i) 8 percent of the total loan
amount; or

(ii) $400.2
Seeaso 12 C.F.R. § 226.32(a)(1)(ii).
“In order for aloan to qualify as a mortgage loan within the definition of 15
U.S.C. § 1602(aa) (i.e., HOEPA loan), amortgage loan must satisfy five requirements.”

Cunningham v. EquiCredit Corp. of 1llinais, 256 F. Supp. 2d 785, 792 (N.D. IlI. 2003).

Thosefive elements are as follows:

*The $400 floor is adjusted annually in light of the Consumer Price Index in effect on
the preceding June 1st. In 1999, the year of the mortgage transaction, the figure was adjusted to $441.
In 2004, the figure was adjusted to $499. See Officia Staff Commentary to 12 C.F.R. § 226.32.
Thereis no dispute that the 8% test is the relevant one in this proceeding, as the points and fees far
exceed the $441 floor.
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First, the mortgage loan must be a* consumer credit
transaction,” asdefined in 15 U.S.C. § 1602(h). Second, the
mortgage |loan must be a consumer credit transaction with a
“creditor,” asdefined in 15 U.S.C. 8 1602(f). Third, the
mortgage |loan must be secured by the “ consumer’ s principal
dwelling,” as defined with reference to the definition of
“dwelling” in 15 U.S.C. § 1602(v). Fourth, the mortgage loan
must be a second or subordinate residential mortgage, not a
“residential mortgage transaction,” a*reverse mortgage
transaction,” or atransaction under an “open credit plan.”
Fifth, the mortgage loan must satisfy either of two tests set
forthin 15 U.S.C. § 1602(aa)(1). Thefirst test applies when
the annual percentage rate of interest for the loan transaction
exceeds certain levels. See 15 U.S.C. § 1602(aa)(1)(A). The
second test applies when the total “ points and fees” payable by
the borrower at or before closing will exceed the greater of—(1)
8 percent of the total loan amount; or (ii) $400.

Lopez v. Delta Funding Corp., 1998 WL 1537755, at *5 (E.D.N.Y. Dec. 23, 1998)

(footnotes omitted).

Thereis no controversy that the first four HOEPA requirements are

applicable to the instant |oan transaction. What is in dispute concerns only the fifth

element. The plaintiffs here argue that the total points and feesfor thisloan, if properly

calculated, exceed 8% of the loan amount. The defendant contends to the contrary.

The phrase “ points and fees” is also adefined term. Section 1602(aa)(4)

provides the following definition:

(4) For purposes of paragraph (1)(B), points and fees shall
include—

(A) dl itemsincluded in the finance charge,
except interest or the time-price differential;
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(B) all compensation paid to mortgage brokers;

(C) each of the chargeslisted in section
1605(e)* of thistitle (except an escrow for
future payment of taxes), unless—

(i) the charge is reasonable;

(i) the creditor receives no direct
or indirect compensation; and

(iii) the charge is paid to athird

party unaffiliated with the creditor;
and

(D) such other charges as the Board determines
to be appropriate.

The corresponding regulation provides:

(1) For purposes of paragraph (a)(1)(ii) of this section, points
and fees means:

24Section 1605(€) provides:

Items exempted from computation of finance charge in extensions of
credit secured by an interest in real property. The following items,
when charged in connection with any extension of credit secured by an
interest in rea property, shal not be included in the computation of the
finance charge with respect to that transaction:

(1) Fees or premiums for title examination, title insurance, or smilar
purposes.
(2) Feesfor preparation of loan-related documents.

(3) Escrows for future payments of taxes and insurance.
(4) Feesfor notarizing deeds and other documents.

(5) Appraisal fees, including fees related to any pest infestation or flood
hazard inspections conducted prior to closing.

(6) Credit reports.
15 U.S.C. § 1605(e).
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(i) All items required to be disclosed under § 226.4(a) and
226.4(b),” except interest or the time-price differential;

2512 C.F.R. § 226.4(a), (b) states:

(a) Definition. The finance charge is the cost of consumer credit as a dollar amount. It
includes any charge payable directly or indirectly by the consumer and imposed directly
or indirectly by the creditor as an incident to or a condition of the extension of credit. It
does not include any charge of atype payable in a comparable cash transaction.

(1) Charges by third parties. The finance charge includes fees and amounts charged by
someone other than the creditor, unless otherwise excluded under this section, if the creditor:

(i) requires the use of athird party as a condition of or an incident to the
extension of credit, even if the consumer can choose the third party; or

(ii) retains a portion of the third-party charge, to the extent of the
portion retained.

(2) Specid rule; closing agent charges. Fees charged by athird party that conducts the
loan closing (such as a settlement agent, attorney, or escrow or title company) are
finance charges only if the creditor:

(i) Requires the particular services for which the consumer is charged;
(ii) Requires the imposition of the charge; or

(iii) Retains a portion of the third-party charge, to the extent of the
portion retained.

(3) Specia rule; mortgage broker fees. Fees charged by a mortgage broker (including
fees paid by the consumer directly to the broker or to the creditor for delivery to the
broker) are finance charges even if the creditor does not require the consumer to use a
mortgage broker and even if the creditor does not retain any portion of the charge.

(b) Example of finance charge. The finance charge includes the following types of
charges, except for charges specifically excluded by paragraphs (c) through (€) of this section:

(1) Interest, time price differential, and any amount payable under an add-on or
discount system of additiona charges.
(continued...)
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(i) All compensation paid to mortgage brokers;

25(...continued)
(2) Service, transaction, activity, and carrying charges, including any charge imposed on
achecking or other transaction account to the extent that the charge exceeds the charge
for asimilar account without a credit feature.
(3) Points, loan fees, assumption fees, finder’s fees, and similar charges.

(4) Appraisal, investigation, and credit report fees.

(5) Premiums or other charges for any guarantee or insurance protecting the creditor
against the consumer’ s default or other credit loss.

(6) Charges imposed on a creditor by another person for purchasing or accepting a
consumer’s obligation, if the consumer is required to pay the chargesin cash, as an
addition to the obligation, or as a deduction from the proceeds of the obligation.

(7) Premiums or other charges for credit life, accident, health, or loss-of-income
insurance, written in connection with a credit transaction.

(8) Premiums or other charges for insurance against 1oss of or damage to property, or
againgt liability arising out of the ownership or use of property, written in connection

with a credit transaction.

(9) Discounts for the purpose of inducing payment by a means other than the use of credit.
(10) Debt cancellation fees. Charges or premiums paid for debt cancellation coverage

written in connection with a credit transaction, whether or not the debt cancellation
coverage isinsurance under applicable law.
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(iii) All itemslisted in § 226.4(c)(7)* (other than amounts
held for future payment of taxes) unlessthe chargeis
reasonabl e, the creditor receives no direct or indirect
compensation in connection with the charge, and the chargeis
not paid to an affiliate of the creditor; and

(iv) Premiums or other chargesfor credit life, accident, health,
or loss-of-income insurance, or debt-cancellation coverage
(whether or not the debt-cancellation coverage is insurance
under applicable law) that provides for cancellation of all or
part of the consumer’ sliability in the event of the loss of life,
health, or income or in the case of accident, written in
connection with the credit transaction.

12 C.F.R. § 226.32(b)(1).
The Official Staff Commentary to Regulation Z 8§ 226.32(a)(1)(ii) explains

how to determine the total loan amount:

For the purposes of the “points and fees’ test, the total loan
amount is calculated by taking the amount financed, as

%612 C.F.R. 8 226.4(c)(7) provides:

(7) Real-estate related fees. The following fees in a transaction secured by real property
or in aresidential mortgage transaction, if the fees are bona fide and reasonable in amount:

(i) Feesfor title examination, abstract of title, title insurance, property
survey, and sSimilar purposes.

(i1) Feesfor preparing loan-related documents, such as deeds,
mortgages, and reconveyance or settlement documents.

(iii) Notary and credit report fees.
(iv) Property appraisal fees or fees for inspections to assess the value
or condition of the property if the serviceis performed prior to closing,

including fees related to pest infestation or flood hazard determinations.

(v) Amounts required to be paid into escrow or trustee accounts if the
amounts would not otherwise be included in the finance charge.
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determined according to § 226.18(b), and deducting any cost
listed in § 226.32(b)(1)(iii) and 8§ 226.32(b)(1)(iv) that is both
included as points and fees under § 226.32(b)(1) and financed
by the creditor.

Regulation Z, in turn, provides that the “amount financed” is calculated by:

(1) determining the principal loan amount or the cash price
(subtracting any downpayment);

(2) adding any other amounts that are financed by the creditor
and are not part of the finance charge; and

(3) subtracting any prepaid finance charge.

12 C.F.R. § 226.18(b). TheLopez court explainsthat “[t]he ‘ prepaid finance charge’ is
defined by the Official Staff Commentary to Regulation Z § 226.32(a) to include any
portion of the ‘finance charge,” as defined by Regulation Z 8§ 226.4, paid by the consumer
prior to or at closing or settlement.” Lopez, 1998 WL 1537755, at *7.

Section 1602(aa)(4)(C) imposes a reasonabl eness assessment when
determining whether any charges listed in section 1605(e) should be included as points and
fees. See 15 U.S.C. § 1602(aa)(4)(C)(i)-(iii). Theterm “reasonable’ has been defined as
whether the charge was for a service “actually performed,” In re Bell, 309 B.R. 139, 151-

52 (Bankr. E.D. Pa. 2004), and whether “the disputed charges are comparable to the

prevailing rates of the industry in the locality at the time of the transaction,” In re Crisomia,

2002 WL 31202722, at * 7 (citing Brannam v. Huntington M ortgage Co., 287 F.3d 601,

606 (6th Cir.), cert. denied, 123 S. Ct. 123 (2002) (quoting In re Grigsby, 119 B.R. 479,

487 (Bankr. E.D. Pa. 1990), vacated on other grounds, 127 B.R. 759 (E.D. Pa. 1991)); see
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also Johnson v. Know Financial Group, L.L.C., 2004 WL 1179335, at *6 n.5 (E.D. Pa. May
26, 2004); Inre Bell, 309 B.R. at 151-52. “Thus, if the creditor picks an ‘ expensive’' third
party and is receiving arebate, there is some risk a hidden finance charge may be

determined to exist.” Inre Grigsby, 119 B.R. at 488 (quoting R. Rohner, The Law of Truth

in Lending, 13.03[2][a], at 3-30 to 3-31 (1984)).
Here, using only those prepaid finance charges the parties agreed should be
deducted from the note principal %’ totaling $3,739.80, the total loan amount equals

$49,060.20, calculated as follows:

Note principal $52,800.00
plus amounts financed by

creditor and not part of

finance charge: 0.00
minus prepaid finance charges:

Loan Discount Fee 2,640.00

Tax Service Fee 70.00

Loan Processing Fee 495.00

Settlement/Closing Fee 350.00

Prepaid Interest 184.80

Total amount financed: 49,060.20
minus costslisted in

§226.32(b)(1)(iii) and (iv)
included in points and fees
and creditor financed: 0.00

Total Loan Amount $49,060.20

2’Maintiffs Memorandum 9§ 47.
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For the HOEPA disclosures to have been required, the points and fees must

exceed eight percent of the above total loan amount. See generally 1n re Crisomia, 2002

WL 31202722, at *9. Using the undisputed figures, eight percent of the total |loan amount
would equal $3,924.82. The $3,555 in undisputed points and fees does not exceed this
threshold.?®

The plaintiffs maintain, however, that certain other fees assessed in
connection with thisloan that appear on the HUD-1 Settlement Statement, Ex. P-11, must
also beincluded. Those disputed fees are asfollows:

Title Insurance Premium (paid to GAC) $546.75

Appraisal Fee (paid to defendant) 350.00
Flood Search Fee (paid to defendant) 15.00
Title Insurance Endorsements (paid to GA)50.00
Satisfaction Fee (paid to GAC) 32.00
Courier Fee (paid to GAC) 15.00

Document Preparation Fee (paid to GAC) 100.00

These disputed fees total $1,208.75. Added to the $3,555.00 in undisputed points and fees,
the total comesto $4,763.75. Thus, including these charges changes the total |oan amount

calculation as follows:

Note principal $52,800.00
plus amounts financed by

creditor and not part of

finance charge 0.00

287 | though the finance charge includes prepaid interest pursuant to 12 C.F.R. §
226.4(b)(1), 15 U.S.C. 8 1602(aa)(4)(A) expressly excludes interest from the points and fees for
purposes of determining qualification asa HOEPA loan. Therefore, the total points and fees here
equals the sum only of the loan discount fee, tax service fee, loan processing fee and settlement/closing
fee, whereas the prepaid interest isincluded in determining the finance charge for TILA purposes.
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minus prepaid finance charges:

Loan Discount Fee 2,640.00
Tax Service Fee 70.00
Loan Processing Fee 495.00 Settlement/Closing
Fee 350.00
Flood Search Fee 15.00
Satisfaction Fee 32.00
Courier Fee 15.00
Prepaid Interest 184.80

Total amount financed: $48,998.20

minus costslisted in
§226.32(b)(1)(iii) and (iv)
and included in points and
fees and creditor financed:

Title Insurance Premium 546.75
Appraisal Fee 350.00
Title Insurance Endorsement 150.00
Document Preparation Fee 100.00
Total Loan Amount $47,851.45

Now 8% of the total loan amount, $3,828.12, is greatly exceeded by the $4,763.75 total
points and fees.® Thus, if the plaintiffs are correct in their challenges to the fees noted

above, the loan agreement of May 1999 would be governed by HOEPA.

Thetwo largest challenged feesinvolve the cost for the appraisal and the cost

for title insurance. The plaintiffs concede that they cannot reach the 8% threshold, and so

2Again, athough the finance charge includes interest pursuant to 12 CF.R. §
226.4(b)(1), 15 U.S.C. 8 1602(aa)(4)(A) expressly excludes interest from the points and fees
calculation.
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prevail in their HOEPA claim, unless one of these two large chargesisincluded within
points and fees. Plaintiffs’ Post-Trial Memorandum { 111(A)(1)(b).

Title insurance and appraisal fees are included in the HOEPA definition of
points and fees, unless they are reasonable, the creditor receives no direct or indirect
compensation in connection with the charge, and the charge is not paid to an affiliate of the
creditor. 12 C.F.R § 226.32(b)(1)(iii). The plaintiffs here contend that these fees were
unreasonable. The defendant maintainsto the contrary.

In addition, the defendant makes an alternative argument. It contends that
even if these fees are found to be unreasonable, only that portion of the feethat is
excessive should be included within the classification of points and fees. The plaintiffs
position isthat if any portion of the fee is unreasonable, the entire fee must be so
considered. Recent reported decisions support the defendant’ s contention.

In Guisev. BWM Mortgage, LLC, 2004 WL 1739403 (7th Cir. Aug. 4,

2004), the Seventh Circuit reviewed adistrict court determination to include only the
unreasonable portion of the title insurance fee in cal cul ating whether the disclosed finance
charge was within an allowable tolerance. At issue was the statutory provision that a
disclosed finance charge in connection with a TILA rescission claim would be treated as
accurateif it did not vary from the actual finance charge by more than one half of one
percent of the total amount of credit extended. See 15 U.S.C. 8 1605(f)(2)(A).
Unreasonabl e fees must be included within the finance charge for TILA rescission

purposes.
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The appellate court rejected the plaintiffs’ contention that the entiretitle
insurance fee should be included in the finance charge with the following explanation:

Thisargument is problematic for at least two reasons. First,
the Guises' suggested reading of 12 C.F.R. 8 226.4(c)(7)(i)
would create tension with the plain language of § 1605(e)(1),
the section of TILA that the regulation seeks to implement.
Section § 1605(€e)(1) expressly excludesttitle insurance fees
from computation of finance charges. To deny Clearwater
credit for the portion of the $1145 that represents a reasonable
feefor thetitle insurance and endorsements it provided would
render the § 1605(e)(1) exemption meaningless and would
subject lendersto liability beyond TILA’ s sanction. Second,
the Guises' approach artificially inflates the alleged finance
charge of $544 by lumping it with the allegedly reasonable fee
of $601 charged for the title insurance received. An allegedly
partial overcharge does not convert the entire title insurance
transaction into afinance charge, it only demonstrates that
some amount of the fee was not eligible from exclusion from
the finance charge computation.

Guise at 2004 WL 1739403, at *4; accord, e.d., Walker v. Gateway Financial Corp., 286 F.

Supp. 2d 965, 966-67 (N.D. Ill. 2003) (only the excess above the reasonable amount is
treated as undisclosed finance charge).

Although the Guise court’ s conclusion involved the application of the TILA

tolerance provisions, District [now Circuit] Judge VanAntwerpen, analyzing a HOEPA
claim, recently adopted the Guise holding, concluding there was “ no reason to treat
differently the phrase ‘reasonable’” used in Regulation Z asit appliesto TILA and to

HOEPA. Johnson v. Know Financial Group, L.L.C., 2004 WL 1179335, at *8. In so

holding, the District Court noted that “every court to have considered the issue [under the

TILA] hasreached thissameresult.” Id. at *8.
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Asitislikely that the promulgators of Regulation Z intended to use the term
“reasonable” consistently throughout the regulation, see H.R. Conf. Rep. No. 652, 103rd

Cong. 2d Sess. 147, 159 (1994); see also Atlantic Cleaners & Dyers, Inc. v. United States,

286 U.S. 427, 433 (1932) (“Undoubtedly, there is anatural presumption that identical
words used in different parts of the same act are intended to have the same meaning.”), |
agree with the holding of Johnson. Therefore, only the unreasonable portion of afee, if any
isfound, will be included in the points and fees for purposes of HOEPA.

While the Johnson decision supports defendant’ s position as to this aspect of
reasonableness, it underminesit asto another aspect. The defendant assertsthat afeeis
reasonable so long as the borrower is charged the “lawful rate.” Defendant’ s Post-trial
Memorandum at 16-17. Since the plaintiffs were charged the basic rate for title insurance
established in Pennsylvania, the defendant contends that this rate must be reasonable. In
Johnson, however, the borrowers were charged slightly less than the basic rate.
Nonetheless, the District Court found the rate charged unreasonable under HOEPA because
the plaintiffs were eligible for the lower refinance rate. Johnson, 2004 WL 1179335, at
*7.

Implicitly, therefore, the court in Johnson placed upon the lender the duty to
charge the borrower the lowest rate for which he was eligible under Pennsylvanialaw.
Thus, the concept of areasonable rate is not limited to the lawfulness of the rate, asthe

defendant insists. SeealsolnreBell, 309 B.R. at 151-52. Conversely, reasonableness

does not require alender to utilize *the cheapest third-party service available to it
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anywhere;” instead, “whether the fee isreasonable [is determined] by the prevailing

practicesin the relevant market.” Brannam v. Huntington Mortgage Co., 287 F.3d at 606.

In determining whether costs and fees charged to a borrower are reasonabl e,
the plaintiffs suggest that certain legislative history dictates that the creditor should bear
the burden of persuasion:

The points and fees trigger includes certain feeslisted in
Section 106(e) of the TILA such asfees paid to athird party
for title examination, document preparation, credit reports,
notary services, and appraisal, unless the charges meet three
criteria. First, the charge must be reasonable. The Conferees
intend that this provision shall be interpreted consistently with
interpretations of the existing reasonabl eness standard
necessary to exclude such charges from the finance charge
under Regulation Z (8 226.4(c)(7)). Second, the creditor must
not receive direct or indirect compensation for such charges.
Third, the fee must be paid to athird party unaffiliated with the
creditor. Assuchinformationisreadily availableto the
creditor, it isthe creditor’ s burden to establish that any such
charge meets these three criteriafor exclusion.

H.R. Conf. Rep. No. 652, 103rd Cong. 2d Sess. 147, 159 (1994).

Generally aplaintiff bears the burden of provingitsclaims. 1n re Patterson,

263 B.R. 82, 89 (Bankr. E.D. Pa. 2001) (in an adversary proceeding, plaintiff bears burden
of proving by preponderance of evidence all elements of claimsjust as any plaintiff would
in suit outside of bankruptcy). However, it is also recognized that the party with the greater
access to facts may be assessed the burden of persuasion on an issue involving those facts:
Thelogic of allocation of the burden of proof isthat itis
necessarily placed on the party who has the most knowledge

and best means of proof on agiven issue at his disposal.
Compare In re New Y ork City Shoes, Inc., 86 B.R. 420, 425
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(Bankr. E.D. Pa. 1988) (landlord has burden of proving hisown
diligent efforts to replace an errant tenant); In re Crompton, 73
B.R. 800, 808-09 (Bankr. E.D. Pa. 1987) (debtor has burden of
proving that his own statement of income and expenses
satisfies the requirement that all of this projected disposable
income is being paid into a Chapter 23 [sic] plan); andInre
Furlow, 70 B.R. 973, 978 (Bankr. E.D. Pa. 1987) (debtor has
burden of proving the logic of hisreasons for discriminating in
his treatment of creditors). Clearly, the party having the most
knowledge of computation of the |ate charges in issue here and
the party upon which the burden of proof must therefore be
placed is the Claimant.

Inre Burwell, 107 B.R. 62, 67 (Bankr. E.D. Pa. 1989) (quoting In re Jordan, 91 B.R. 673,

684 (Bankr. E.D. Pa. 1988)); see Green Tree Financial Corp.-Alabamav. Randolph, 531

U.S. 79, 96 (2000) (where fairness so requires, burden of proof of a particular fact may be
assigned to “ party who presumably has peculiar means of knowledge” of the fact)
(quoting 9 J. Wigmore, Evidence 8§ 2486 (J. Chadbourn ed., rev. ed. 1981)).

Here, as the defendant would have greater access to information about the
prevailing market for title insurance costs and appraisal fees, it should bear the burden of

proof as to their reasonableness. See generally Brannam v. Huntington Mortgage Co., 287

F.3d at 606 (“Because defendant has produced evidence suggesting that $250 is a
reasonabl e fee for document preparation in Western Michigan, and plaintiffs have not
produced any evidence to the contrary, we agree with the district court that thereis no
genuine issue of material fact asto whether the fee was ‘ reasonable’ as required by

Regulation Z.”).
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The plaintiffs challenge the $350 appraisal fee they paid at closing as
unreasonably exceeding the $250-$275 purportedly charged by real estate appraisersin the
Philadelphiaregion at the relevant time. They attribute this excessive fee to the defendant’ s
use of an appraisal management company, resulting in inclusion of overhead coststhat, the
plaintiffs argue, were unrelated to the actual cost of preparing an appraisal of the property.*
Here, GAC, thereal estate settlement services company and agent for title insurance used
inthisloan, arranged for an appraisal for the defendant by Tech Review Limited. 1 N.T. at
315. The defendant responded that the appraisal fee was reasonable compared to what other
appraisal management companies charged.

Based upon the evidence, | find that use of an appraisal management company
by alending company with offices in Florida seeking an appraisal of Pennsylvaniarealty
was reasonabl e, and that the fee charged by the defendant was comparabl e to the prevailing
rates of the appraisal management company industry in the locality at the time of the
transaction.

An appraisal fee, as one of theitemslisted in section 1605(e), isincluded in

the points and fees unless the charge is reasonabl e, the creditor receives no direct or

The plaintiffsinitially complained in their post-trial brief that the defendant needed to
disclose a breakdown of the fee charged by the appraisal management company. Plaintiffs Post-Trial
Memorandum T I11.A.2.b.ii. TILA, however, does not require such aitemization. 15U.S.C. §
1638(a)(2)(B)(iii) (requiring itemization only of amount paid to third persons on consumer’s behalf upon
written request). In their response to the defendant’ s post-trial brief, the plaintiffs clarify this argument,
arguing only that the defendant misstated the APR by not including the portion of the fee retained by the
appraisal management company in the finance charge and points and fees. Plaintiffs Response to Post-
Trial Memorandum Filed by Option One Mortgage Corp. at I.C.
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indirect compensation, and the chargeis paid to athird party unaffiliated with the creditor.
See 15 U.S.C. § 1602(aa)(4)(C), 12 C.F.R. § 226.32(b)(iii). The HUD-1

Statement shows that the appraisal fee was paid to H& R Block. Ex. Tab-44. However, in
evidenceis an invoice dated May 3, 1999 from GAC to H& R Block, noting an invoice
amount of $350 for an appraisal of a single family residence, noting the plaintiffs' name
and address, and stamped “PAID.” 3 Ex. Tab-21. Therefore, it is undisputed that while the
plaintiffs were charged $350 for an appraisal fee and while the settlement sheet indicated
that the fee was being paid to H& R Block, this payment was merely reimbursement for the
fee H& R Block was already obligated to pay to GAC for the appraisal. Accordingly, the

creditor here received no direct or indirect compensation, the charge ultimately being paid

to athird party unaffiliated with the creditor. See generally Cooper v. First Government

M ortgage and Investors Corporation, 238 F. Supp.2d 50, 61 (D.D.C. 2002); In re Bell, 309

B.R. at 151. The plaintiffs do not contend otherwise.
Therefore, the only issue posed by the plaintiffsis whether the appraisal
charge was reasonabl e, thereby permissibly excluding it from the HOEPA calculation of

points and fees pursuant to 15 U.S.C. § 1602(aa)(4)(C).

31Als0 in evidence is an Order Confirmation dated April 26, 1999 from GAC to H&R
Block, confirming the appraisal ordered for the plaintiffs property. Ex. Tab-16. The appraisal typeis
noted as “COD Single Family Appraisal,” suggesting that H& R paid GAC upon delivery of the
appraisa. 1d. Inaddition, in evidence is what appears to be an order form from H&R Block to GAC
requesting the appraisal. 1d. The option of “COD” is hand-circled rather than “BILL,” again
suggesting that H& R paid GAC upon delivery. Id. A GAC appraisal cover sheet apparently faxed to
Sarah at H& R Block notes the $350 cost of the appraisal. Ex. Tab-17. A document titled “ Closing
Order Confirmation & Closing Costs,” Ex. Tab-20, provided by GAC, notes a“$.00" cost for the
appraisal.
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Both parties presented expert testimony at trial and entered their experts’
reportsinto evidence. See Exs. Tab-52, Tab-53, P-1, P-2. Both expertswere credible asto
the issues they addressed: i.e,, the plaintiffs’ expert, Mr. John Szymanski, testifying that the
market rate for single family home appraisalsin April 1999 was $250-275, 1 N.T. at 30;
the defendant’ s expert, Mr. Daniel Dean, testifying that the market rate charged by appraisal
management companiesin April 1999 for such appraisal work was $300-350, 1 N.T. at
317, and most commonly was $325. 1 N.T. at 318.

Mr. Dean explained that an appraisal management company locates apprai sers
for out-of-town lenders. Id. at 316. The appraisal management company maintains
databases of appraisers for whom it has verified qualification, license and insurance, as well
as sample work conforming to the company’ s standards. 1d. at 317. It “monitors and tracks
appraisal orders, reviews completed work, and forwards completed appraisalsto its
clients.” Ex. Tab-30 6. He explained the utility of an appraisal management company as
follows:

They offer several services. For one, they relieve the lender of

the burden of actually researching an appraiser in a particular

location. Companies of this size are usually national and when

you’' re dealing with alender that does national lending, that’s

very important.
1N.T. at 316. Mr. Szymanski, the plaintiffs’ expert, similarly testified that appraisal
management companies set up appraisals, review the work product of the appraiser, and

then collect afee from which they pay the appraiser. 1d. at 36. He further testified that he

most commonly saw appraisal management companies charge $290. |d. at 39-40.
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Although Mr. Dean’ s $325 average is slightly higher than Mr. Szymanski’s
$290, “therelevant inquiry is not whether [the lender] has used the cheapest third-party
service available to it anywhere, but whether the fee is reasonable given the prevailing
practicesin the relevant market.” Grannam, 287 F.3d at 606. | am convinced by both
experts’ testimony that the use of an appraisal management firm by an out-of-state lender

was reasonabl e under the circumstances and that the fee charged to the plaintiffs was

comparableto the prevailing rate. Compare In re Grigsby, 119 B.R. at 488 (in contrast,
citing case where doubl e charges were neither bona fide nor reasonable); 2 Res. Mort.

Lend. State Reg. Man. North Eastern R.1. 8 2-4 (noting R.I. Department of Business

Regulation’ s prohibition against use of appraisal management companies unless, inter alia,
the fee charged does not exceed the * customary and reasonabl e fee for an appraisal
performed without the use of an” appraisal management company). Therefore, | find the

appraisal feejustifiably excluded from the points and fees.

The plaintiffs also challenge being charged the basic rate charged for a new
title insurance policy. They argue that they should have been charged the refinance rate or

the reissue rate, because they already obtained atitle policy in connection with the
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ContiMortgage loan in 1998. The defendant responds that the basic rate was appropriate
because the plaintiffs never provided a copy of the earlier title policy asrequired, thus
precluding the reissue rate, and because there had been a change of title from Mr. Strong to
himself and hiswife, thereby precluding the refinance rate.

Just like the appraisal fee, title insurance is one of the itemslisted in section
1605(e); therefore it will be included in the points and fees unless the charge is reasonabl e,
the creditor receives no direct or indirect compensation, and the chargeis paid to athird
party unaffiliated with the creditor. See 15 U.S.C. 8 1605(e)(1); 15 U.S.C. §
1602(aa)(4)(C), 12 C.F.R. § 226.32(b)(iii). Likethe appraisal, the defendant ordered title
insurance through GAC. Ex. Tab-19. But inthiscase, the HUD-1 indicates $546.75 was
paid to GAC, not to the defendant. Thus, | need determine only whether the charge was
reasonabl e.

The parties stipulated that the Commonwealth Insurance Commissioner sets
title insurance charges in Pennsylvania and discloses them in a Title Insurance Rate Manual .
This manual establishes the marketplace and thus the “reasonable” rate for such insurance.

See Johnson v. Know Financial Group, L.L.C., 2004 WL 1179335 (accepting Rate Manual

as representing the relevant market for title insurance rates). My inquiry then isto whether
the defendant reasonably charged the plaintiffs the basic rate. 1d.

Aswill be discussed later in the section of this opinion dealing with the
document preparation fee, | conclude that the defendant acted reasonably in requiring that

both plaintiffs be title owners of therealty. Accordingly, the plaintiffswould not be
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eligible for the lowest rate: the refinance rate. Regarding the reissue rate however, the
defendant was in the superior position, vis-a-vis the plaintiffs, to know that thislower rate
was available upon production of the plaintiffs’ prior title policy.

The defendant was sufficiently familiar with the ContiM ortgage loan to know
that a July 1998 title policy existed: the HUD-1 form obtained by the defendant from
ContiMortgage concerning that prior loan transaction clearly shows purchase of title
insurance from Stewart Title Company ($469.75) plus endorsements ($150.00). Ex. Tab-
34. The defendant also had notice that it could obtain areissue rate for the plaintiffs by
producing thetitle policy, asthe title commitment offered by GAC stated: “In order to
receive areissue rate for title insurance, GAC requires a copy of the schedule A and B
from the previous title insurance policy be faxed to our office.” Ex. P-37.

Furthermore, the defendant conditioned the |loan upon the plaintiffs
purchase of title insurance; and the defendant asserted aright to obtain such insurance
through GAC and then seek reimbursement from plaintiffs’ loan proceeds. (The plaintiffs
were not afforded the option to obtain title insurance in their own.) In so doing, the
defendant assumed the duty to the plaintiffs of advising the plaintiffsto provide the prior

title policy to GAC in order to obtain the lower, reissue rate. See Johnson v. Know

Financial Group, L.L.C. Therefore, the unreasonable portion of the title insurance charge,

$54.67—the basic rate actually charged, $546.75, |l ess the reissue rate that should have

been charged, $492.08—should be included in the HOEPA points and fees calculus.
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Including the unreasonable amount in the points and fees resultsin a new

total loan amount and points and fees as follows:

Note principal $52,800.00
plus amounts financed by

creditor and not part of

finance charge 0.00
minus prepaid finance charges:

L oan Discount Fee $2,640.00

Tax Service Fee 70.00

Loan Processing Fee 495.00

Settlement/Closing Fee 350.00

Prepaid interest 184.80

Total amount financed: $49,060.20
minus costslisted in
§ 226.32(b)(2)(iii) and (iv)
included in points and fees
and creditor financed:
Title Insurance (unreas. portion) $54.67
Total Loan Amount $49,005.53
Eight percent of thistotal loan amount now equals $3,920.44, still not exceeded by the

$3,609.67 in pointsand fees. Thus| must look at the other disputed fees.
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In addition to the appraisal and title insurance fee, the plaintiffs challenge the
following fees not yet addressed:

Courier Fee $15
Satisfaction Fee 32
Titlelns. Endorsement 9.0 100

Title Ins. Endorsement 8.1 50

Flood Search Fee 15
Document Preparation Fee 100
TOTAL $312

All but the courier fee are charges identified in section 226.4(c)(7) of
Regulation Z that can be excluded from the finance charge, so long as they are “reasonable,
the creditor receives no direct or indirect compensation in connection with the charge, and
the charge is not paid to an affiliate of the creditor.” 12 C.F.R.8 226.32(b)(iii). Thereisno
dispute that all fees except for the flood search charge were paid to GAC, not the
defendant. See Ex. Tab-44. Therefore, aswith the appraisal fee and thetitle insurance, |
need only consider whether these additional fees (except for the courier and flood search
fees) were reasonable.

The plaintiffs contend that the defendants overcharged for the Title Insurance
Endorsement 9.0. The plaintiffs are correct that the Rate Manual’ s stated charge for
Endorsement 9.0 is“10% of the applicable basic or reissue rate with a minimum Charge of
$75.00.” Ex. Tab-24, Rate Manual 1 6.19. The plaintiffs were charged $100 for this
endorsement. Ex. Tab-44. Ten percent of the reissue rate ($492.08) islessthan the
minimum charge of $75. Thus the plaintiffs were overcharged by $25, and $25 will be

included in the points and fees as the unreasonabl e portion of thisfee.
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The plaintiffs also challenge Title Insurance Endorsement 8.1 as duplicative
of coverage already existing in the basic policy, comparing the language of the
endorsement to language in the policy. They do not otherwise dispute the $50 charge as the
market fee for this endorsement, and indeed the Rate Manual setsthe fee at $50. Ex. Tab-
24 116.15. The defendant argues that the endorsement was purchased and included in the
coverage provided and that the $50 charge is consistent with that set by the Rate Manual .

The face page of the title insurance policy indicates that Endorsement 8.1
was incorporated within the policy. Ex. Tab-23 at DO002. Title Insurance Endorsement 8.1
provides:

This endorsement provides coverage to alender by insuring the

lien priority of the insured mortgage over those environmental

protection liens recorded in the land records except with

respect to environmental protection liens provided for by

certain statutes identified in the endorsement.

Ex. D-24 16.15. The plaintiffs allege that this endorsement coverage is duplicated in the
policy by the following language:

Further, this policy insures that future violation of any

covenants, conditions and restrictions appearing in the public

records, including any relating to environmental protection,

will not result in aforfeiture or reversion of title and that there

are no provisions therein under which the lien of the insured

mortgage can be extinguished, subordinated or impaired.

Ex. Tab-23 at DO003.

It is not apparent that the two provisions provide identical coverage.

Endorsement 8.1 appears to protect against existing environmental liens, while the |l atter
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policy language protects against future violations. Considering that the plaintiffs paid the
correct amount for the endorsement, the endorsement appears from the face of the policy
to have been included in the policy, and the provisions cited by the plaintiff do not appear
duplicative, the endorsement fee is reasonable and therefore is not included the points and
fees.

The plaintiffs also maintain that the mortgage satisfaction fee should be
included in the points and fees because a charge for satisfaction of the same mortgage was
already assessed against them in the ContiMortgage loan payoff figure. See Exs. P-17,
Tab-31. If true, the plaintiffs were double-charged, and this duplicate fee would not be
reasonable. A careful review of the evidence, however, reveals that the plaintiffs were not
charged twice for recording a satisfaction of the same mortgage.

The plaintiffs are correct that the payoff total for ContiMortgage included a
$34 fee for satisfaction of that mortgage. Ex. Tab-31. They overlook, however, that the
Parkway mortgage was still of record when the title search was done by GAC on May 3,
1999, and the defendant was so informed. Ex. Tab-22. A handwritten notation on thetitle
report noted “need c of s,” id., presumably referencing arequired certificate of mortgage
satisfaction in order to remove this recorded lien.

By letter dated May 10, 1999, ContiM ortgage informed the defendant that
the Parkway mortgage had been paid in full and that it would “ be satisfied at the county/town
clerk’ s office and sent to the customer after recording.” Ex. Tab-33. Presumably, such a

satisfaction would be recorded upon receipt of the requisite fee. The ContiM ortgage payoff
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letter states that “[t]he satisfaction fee stated above isthe Lender’ s best estimate of the
actual cost to record the satisfaction of your mortgage.” Ex. Tab-31.

Notably, the payoff letter pre-dated by approximately two weeks the May
10th notification to defendant that a satisfaction had yet to be filed for the Parkway
mortgage. Without any evidence that the plaintiffs had been previously charged by
ContiMortgage to satisfy the Parkway mortgage in July 1998—indeed, the ContiM ortgage
settlement sheet shows no fee charged for a mortgage satisfaction, only for recordation of
amortgage, see Ex. Tab-34, line 1201 (recording fee)*— no double-charging of mortgage
satisfaction feeswas proven. The plaintiffs were only charged for two mortgage
satisfactions: the $34 charged by ContiMortgage as part of its payoff figure for satisfying
its mortgage, and the $32 charged by the defendant for satisfaction of the Parkway
mortgage. Ex. Tab-44.

Therefore the satisfaction fee was properly excluded from the points and
fees.

The plaintiffs next challenge the courier fee on the basis that it was required
by the lender. The defendant did not specifically address the courier fee, arguing instead
that the fees alleged to be actually part of the points and fees do not add up to exceed the

eight percent threshold.

32\Whereas the Option One settlement sheet includes a satisfaction fee at Exhibit Tab-44
line 1205, the corresponding line on the ContiM ortgage settlement sheet was left blank. Ex. Tab-34.
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As already stated, points and feesinclude “all itemsto be disclosed under §
226.4(a) and 226.4(b).” 12 C.F.R. § 226.32(b)(1)(I). Section 226.4(a)(1) states that the
finance charge includes fees charged by third partiesif the creditor “requires the use of a
third party as a condition of or an incident to the extension of credit” or “retains a portion
of the third-party charge.” 12 C.F.R. § 226.4(a)(1). The regulations contain aspecial rule
for closing agent charges however:

Fees charged by athird party that conducts the loan closing

(such as a settlement agent, attorney, or escrow or title
company) are finance charges only if the creditor:

(1) Requires the particular services for which the consumer is
charged;

(i) Requires the imposition of the charge; or

(i) Retains a portion of the third-party charge, to the extent of
the portion retained.

12 C.F.R. 8 226.4(a)(2). The Official Staff Commentary to Regulation Z addresses courier
fees specifically:

4. Charges by Settlement Agents. Chargesimposed on the
consumer by a settlement agent (such as an attorney, escrow
agent, or title company) are finance charges only if the creditor
requires the particular services for which the settlement agent
Is charging the borrower and the charge for those servicesis
not otherwise excluded from the finance charge. For example,
afeefor courier service charged by a settlement agent to send
adocument to the title company or some other party isnot a
finance charge, provided that the creditor has not required the
use of acourier or retained the charge.
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12 C.F.R. pt. 226, Supp. |, § 226.4(a)- 4; 60 Fed.Rey. 16771, 16777 (April 3, 1995); see

Cowen v. Bank United of Texas, FSB, 70 F.3d 937, 943 (7th Cir. 1995); Curtisv. Secor

Bank, 896 F. Supp. 1115, 1119 (M.D. Ala. 1995).

Here, the defendant instructed the closing agent to return the loan package to
it within 24 hours after signing the documents. Ex. Tab-41 20. Ms. Helder also
confirmed that the defendant would want the documents returned to it in Tampa, Florida,
within 24 hours of theclosing. 1 N.T. at 246. Though the courier fee was paid to GAC, EX.

Tab-44, | find that it was compelled by the defendant. See Bank of New Y ork v. Mann,

2004 WL 1878293, at *5 (N.D.III. Aug 18, 2004). Therefore, the $15 fee should have
been included in the finance charge, and thus becomes a component of the HOEPA points

and fees. Seeid. at *5; Sagan v. Option One M ortgage Corp., 2004 WL 1660625, at *5

(N.D. 1. duly 26, 2004).

Next, the plaintiffs challenge the $15 flood search fee as being paid directly
to the defendant. They cite 12 C.F.R. 8§ 226.32(b)(1)(iii) for the proposition that the charge
must be included in points and fees unless “the creditor receives no direct or indirect
compensation in connection with the charge.” They then argue that there is no evidence
that the $15 fee, noted on the Settlement Statement, went anywhere but to the defendant.
Exs. P-11, Tab-44.

The defendant argues that the regulations permit lenders to exclude aflood

search fee from the finance charge. The Regulations provide:
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The following feesin atransaction secured by real property or
in aresidential mortgage transaction [are not finance charges]
if the fees are bonafide and reasonable in amount: . . . (iv)
Property appraisal fees or fees for inspections to assess the
value or condition of the property if the serviceis performed
prior to closing, including fees related to pest infestation or
flood hazard determinations.

12 C.F.R. § 226.4(c)(7)(iv).

However, “[15 U.S.C. 8] 1602(aa)(4)(C) brings these exempted Real Estate
Charges back into the finance charge for the purpose of determining ‘ points and fees
unlessthey are also: (1) reasonable, (2) the creditor receives no direct or indirect

compensation, and (3) the chargeis paid to an unaffiliated third party.” Inre Crisomia,

2002 WL 31202722, at *9.

The Settlement Statement recites that the flood search fee was payable to
H& R Block Mortgage. Unlike the appraisal fee paid to the defendant, which clearly
represented the reimbursement of a charge to be paid by the defendant, there was no
evidence that thisflood search fee was a similar reimbursement, or was otherwise paid to
some third party. Accordingly, based upon the provisions of section 1602(aa)(4)(C), it
appears the defendant received direct compensation in connection with this particular
charge. Accordingly, the flood search fee was improperly excluded from the points and

fees. See Cooper v. First Government Mortg. and Investors Corp., 238 F.Supp. 2d at 60-61.

Finally, | address the document preparation fee of $100, charged for
preparation of the deed transferring title from Mr. Strong to both of the Strongs. Generally,

this fee would be excluded from the finance charge, and from cal culation of HOEPA points
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and fees, so long as it was reasonabl e, the creditor received no direct or indirect
compensation, and the charge was paid to an unaffiliated third party. 15U.S.C. 8§
1602(aa)(4)(C); 12 C.F.R. § 226.4(c)(7)(ii).

The document preparation fee was paid to GAC, not the defendant. See Ex.
D-44. Thus, only if the fee is unreasonable can it be included within the points and fees.

The plaintiffs argue that there was no valid reason for the defendant to require
atransfer of ownership, noting that ContiM ortgage did not require such atransfer;
therefore, they maintain that the fee to prepare the deed was unreasonabl e because it was
unnecessary. The defendant countersthat it reasonably required title in both of the
mortgagors' names, and thus any charge for the drafting of a new deed effecting this
transfer was justified. The parties stipulated that the defendant required the transfer as a
precondition of the |oan.

Upon consideration of the parties' contentions and the evidence presented, |
conclude that the defendant’ s ownership requirement was reasonable. Requiring all
obligors on a note secured by a mortgage to have an ownership interest in the collateral
could reduce the risk of non-payment. One who does not have an ownership interest in a
property may have less of an incentive to repay the mortgage loan. Here, Mrs. Strong’'s
income in addition to Mr. Strong’ s was viewed by the defendant as needed for repayment.
ContiMortgage may not have had the same lending condition because that earlier loan

involved lower monthly payments.
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Thus, | do not find the charge for preparation of atransfer deed unreasonable
on these facts. Asthe plaintiffs base their argument on this ground, not that the document

preparation fee itself was excessive, see generally Brannam, 287 F.3d at 606 (difficult to

determine document preparation costs where prepared by the defendant’ s own employees),
thereis no basisto find that the fee was other than reasonable.

In conclusion, inclusion in the points and fees of the courier and flood search
fees, and the unreasonabl e portions of the Title Endorsement 9.0 and the Title Insurance

fees, resultsin anew total loan amount and points and fees as follows:

Note principal 52,800.00
plus amounts financed by

creditor and not part of

finance charge 0.00
minus prepaid finance charges:

Loan Discount Fee $2,640.00

Tax Service Fee 70.00

Loan Processing Fee 495.00

Settlement/Closing Fee 350.00

Courier fee 15.00

Prepaid interest 184.80

Total amount financed: $49,045.20
minus costslisted in

§226.32(b)(1)(iii) and (iv)
included in points and fees
and creditor financed:

Title Insurance $54.67
Title Endorsement 9.0 25.00
Flood search 15.00
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Total Loan Amount $48,950.53

The $3,664.67 in points and fees, as adjusted above, does not exceed
$3,916.04: the amount that equal s eight percent of the total loan amount. Accordingly, this
loan does not qualify for HOEPA treatment; therefore the defendant did not violate its
disclosure provisions. Asaresult, judgment shall be entered in favor of the defendant on

Count 1.

VI.

In Count I, the last claim remaining, the plaintiffs allege that the defendant
violated the Truth in Lending Act (TILA), 15 U.S.C. 88 1601 et seq. The plaintiffsraise
three bases for asserting that the defendant made material ** misdisclosures entitling them
to rescind thisloan transaction. Plaintiffs’ Post-Trial Memorandum Y 111(B).

First, the plaintiffs maintain that they did not receive the required HOEPA
advance disclosures. For reasons just addressed, that contention was unproven. Second,
they argue that they did not receive the required two copies of the rescission notice. As

was discussed earlier, that claim cannot now be considered as it was never part of the

3“Material disclosure” isaterm of art. If aloan transaction governed by TILA
contains material disclosure violations, then the rescission period is extended for three years. 12 C.F.R.
8§ 226.23(8)(3). “Theterm ‘material disclosures’ means the required disclosures of the annual
percentage rate, the finance charge, the amount financed, the total payments, the payment schedule, and
the disclosures and limitations referred to in § 226.32(c) and (d).” 1d. at n.48. Thus the alegation that
the APR and finance charge were improperly disclosed would, if proven, be a materia violation.
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claims asserted prior to trial, and the plaintiffs’ request to amend their complaint was
denied.

What remains for determination is the plaintiffs' third assertion of a material
non-disclosure. According to the plaintiffs, the defendant’ s failure to include certain fees
in the disclosed finance charge resulted in a material understatement of the finance charge
(and thus also in the annual percentage rate), and a concomitant material overstatement of
the amount financed, in violation of 15 U.S.C. § 1638.%

Separate from seeking rescission for a material misdisclosure under the
TILA, the plaintiffs also tersely mention an entitlement to statutory damagesin their reply
post-trial memorandum. See Plaintiffs’ Responseat 1.G.b. Asthisclaimwasincluded in
the Wherefore Clause of count | of their complaint, the defendant’ sliability for statutory

damages, separate from rescission, must also be considered.

A lender must disclose accurately the finance charge in consumer credit

transactions. 15 U.S.C. § 1638(a). The finance charge “includes any charge payable

%#The finance charge plus the amount financed equals the total of payments. 15 U.S.C.
8 1638(a)(5) (“The sum of the amount financed and the finance charge, which shall be termed the ‘total
of payments'.”). Thetota of paymentsis simply the sum of all payments the borrower is obligated to
make under the loan. Thus, if the lender understates the true finance charge, it must also have
overstated the true amount financed, as the loan repayment schedule remains the same. In addition, the
APR isdirectly correlated with the finance charge. 1f the lender misstates one, it has miscalculated the
other.
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directly or indirectly by the consumer and imposed directly or indirectly by the creditor as
an incident to or a condition of the extension of credit. It does not include any charge of a
type payable in a comparable cash transaction.” 12 C.F.R. § 226.4(a).

Asbriefly noted earlier, TILA contains a*“safe harbor” or margin of error for
annual percentage rate and finance charge disclosures: creditors face no liability under the
TILA if the disclosed finance charge “ (A) does not vary from the actual finance charge by
more than $100; or (B) is greater than the amount required to be disclosed under [15 U.S.C.
88 1601 et seg.].” 15 U.S.C. 8§ 1605(f)(1). Additionally, as amended in 1995, the statute
provides that the finance charge in connection with TILA rescission claims—i.e., amaterial
disclosure requirement—will be treated as accurate if it does not vary from the actual
finance charge by more than one half of one percent of the total amount of credit extended.

15 U.S.C. § 1605(f)(2)(A).* See, e.q., Marquez v. New Century Mortgage Corp., 2004 WL

742205, at *2 (N.D. lll. April 5, 2004); Quinn v. Ameriquest M ortgage Co., 2004 WL

316408, at *3 (N.D. Ill. Jan. 26, 2004); Johnson v. Know Financial Group, L.L.C., 2004

WL 1179335, at *9-*10.

Regulation Z combines the tolerance of 15 U.S.C. 88 1605(f)(1)(A) and
1605(f)(2)(A) inits provision governing loan rescission. Section 226.23(g) of the Federal
Regulations provides that, for purposes of rescission, the finance charge shall be

considered accurate if the disclosed charge “ (i) is understated by no more than %2 of 1

%The safe harbor of section 1605(f)(2)(B) does not apply to this transaction, asit is
limited to loans that do not provide any new advance of funds. 15 U.S.C. § 1605(f)(2)(B)(ii).
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percent of the face amount of the note or $100, whichever is greater; or (ii) is greater than
the amount required to be disclosed.” 12 C.F.R. 8 226.23(Q).

In addition to combining the tol erances, the regulation expressly notes the
applicability of those tolerances only to understatements of the finance charge, rather than
to any variance (i.e., overstatements as well as understatements).*® Therefore, if the finance

charge and annual percentage rate are overstated in loan disclosures, the lender is not liable.

15 U.S.C. § 1602(2); see, e.0., Vandenbroeck v. Commonpoint Mortgage Co., 22 F. Supp.
2d 677, 688-89 (W.D. Mich. 1998) (explaining that Congress concluded that
overstatement of the finance charge—which renders the loan less attractive to borrowers
when they comparison shop—would not undermine the disclosure requirements of TILA
and thus would yield no liability); In re Ramsey, 176 B.R. 183, 188-89 (B.A.P. 9th Cir.
1994) 3

In this proceeding, to surpass section 1605(f)(2)(A)’ s safe harbor for
rescission purposes, the plaintiffs must demonstrate that the defendant understated the
finance charge by more than $264 (0.005 times the loan amount of $52,800.00). See Scott

v. IndyMac Bank, FSB, 2004 WL 422654, at *2 (N.D. I11. Feb. 3, 2004) (applying 12 C.F.R.

36« Regulation Z * absent some repugnance to the statute should be accepted by the
courts, as should the Board's interpretation of its own regulation.”” [nre Wright, 133 B.R. 704, 707-
08 (E.D. Pa. 1991) (quoting Anderson Brothers Ford v. Vaencia, 452 U.S. 205, 219 (1981)).

37Additionally, section 1606(c) provides an APR margin of error of 0.125% of the
actua rate. 15 U.S.C. § 1606(c). But because the loan amortization is not uniform, it is more complex
to calculate the effect of the APR tolerance on this loan, and the parties have offered no assistance,
neither of them briefing thisissue in post-triadl memoranda. As the plaintiffs focus solely upon the finance
charge in their post-tridl memorandum, so shall I.
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§ 226.23(g)); Walker v. Gateway Financial Corp., 286 F. Supp. 2d 965, 968 (N.D. I11.
2003).

In arguing that the finance charge was understated, the plaintiffs repeat their
HOEPA assertions concerning the unreasonableness of certain loan fees. Asexplained
earlier, only the unreasonable component of the fee can be included in the finance charge.

See, e.0., Guisev. BWM Mortgage, L.L.C.; Johnson v. Know Financial Group, L.L.C.;

Marquez v. New Century Mortgage Corp., 2004 WL 742205, at * 3 (only the excessive

portion of the title insurance charge was included in the finance charge); Scott v. IndyMac

Bank, FSB, 2004 WL 422654, at * 2 (exclusion of an expense from finance charge to

extent reasonable is warranted).

Previously, | concluded that only $54.67 of thetitle insurance charges,
$25.00 of the fee for Title Endorsement 9.0, the $15.00 courier fee and the $15.00 flood
plain search fee should have been included among the HOEPA points and fees. Even if the
sum of these charges should have been disclosed as part of the finance charge, they total
only $109.67, far short of the $264.00 safe harbor. Therefore, the plaintiffs’ rescission

claim cannot succeed. See, e.q., Guisev. BWM Mortgage, L.L.C.*®

¥ have analyzed thisissue as the parties did. As will be mentioned below, however, it
is possible that even if one adds $109.67 in fees to compute an accurate finance charge, the finance
charge actually disclosed to the plaintiffs may still be an overstatement, not an understatement.
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The plaintiffs al so assert that the finance charge was understated, and that this
renders the defendant liable for statutory damages of $2,000. To demonstrate such
liability, they need to prove that the understatement exceeded $100. 15 U.S.C. §

1605(f)(1). See generally Egert v. FT Mortg. Companies, 1999 WL 528517, at *2 (N.D.

[11. Jul 19, 1999); VanDenBroeck v. Commonpoint Mortg. Co., 22 F. Supp. 2d 677, 688 n.7

(W.D. Mich. 1998), aff’d on other grounds, 210 F.3d 696 (6th Cir. 2000).

Not surprising in this complicated area of law, the standard for including fees
as a component of the finance charge for HOEPA purposes are not identical to that when
considering liability under TILA. Certain fees are excluded from the finance charge for
HOEPA purposesonly if the fee is reasonable, the creditor receives no direct or indirect
compensation, and the charge is paid to an unaffiliated third party. See 12 C.F.R. §
226.32(b)(iii). On the other hand, certain fees are excluded from the finance charge for
TILA purposes so long as they are bonafide and reasonable in amount. See 12 C.F.R. §
226.4(c)(7). Thus, the $15 flood search fee, included in the finance charge for HOEPA
purposes because it was paid to the lender, is properly excluded from the finance charge for
TILA purposes as there was no allegation that the flood search fee was either not bona fide
or not reasonable. See 12 C.F.R. § 226.4(c)(7)(iv).

Regarding many of the other fees under consideration, the plaintiff has not
challenged the bona fide nature of the fee, only its reasonableness. Asl interpret the term

reasonable identically under TILA as under HOEPA, Johnson v. Know Financial Group,

L.L.C., 2004 WL 1179335, at *8, my earlier determinations that the appraisal, document
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preparation, and Title Endorsement 8.1 fees were reasonabl e, and therefore properly
excluded from the finance charge, remain the same. Similarly, my conclusion that thetitle
insurance fee included an unreasonabl e portion of $54.67, and the Title Endorsement 9.0
fee included an unreasonabl e portion of $25, dictates that those amounts should also have
been disclosed as part of the finance charge for TILA purposes.

Asfor the satisfaction fee, the plaintiffs only argued that it was unreasonable
because they thought they had been double-charged, a contention that was unproven.®
Finally, asfor HOEPA purposes, the $15 courier fee should have been included in the
finance charge pursuant to 12 C.F.R § 226.4(a)(2).

Thus, the total of feesthat should have additionally been included in the
prepaid finance charge for TILA purposesisonly $94.67 ($54.67 for title insurance, plus
$25.00 for the Title Endorsement 9.0 and $15.00 for the courier fee), below the $100.00

threshold.*°

39 shall assume arguendo that a fee charged for the satisfaction of a mortgage is
required to be part of the finance charge if that fee is duplicative. | note, however, that Regulation Z is
not clear on whether a mortgage satisfaction fee isincluded in or excluded from the finance charge for
TILA purposes.

Regulation Z states that fees prescribed by law to be paid to public officials “for
determining the existence of or for perfecting, releasing, or satisfying a security interest” may be
excluded from the finance charge if itemized and disclosed. 12 C.F.R. § 226.4(e)(1). No exception is
stated for unreasonable satisfaction fees.

“OEven if one were to include the $15 flood search feg, it islikely that the $100

threshold still would not be exceeded.

One method of caculating the finance charge is to first compute the amount financed
and subtract that figure from the total of payments. See 15 U.S.C. § 1638(a)(5). Rather than itemizing
an amount financed, alender may ssmply rely upon a good faith estimate of settlement costs provided to
the borrower, 12 C.F.R. § 226.18(c)(1) n.40, as it appears this defendant did. Exs. Tab-36, Tab-37.

(continued...)
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Accordingly, the plaintiffs have not demonstrated any actionable
understatement of the finance charge (and thus no actionable misstatement of related

disclosures). Therefore, judgment in favor of the defendant is also required on count I.

VII.

In conclusion, the plaintiffsfailed to prove that any errors committed by the
defendant in the loan disclosures provided to them justify the imposition of liability under
either TILA or HOEPA. To the extent errors were made, they fell within the tolerance
levels permitted by Congress.

The plaintiffs also failed to prove that the underlying loan transaction in May

1999 was the product of unfair trade practices by the defendant or was so grossly unfair as

49(....continued)

Itislikely that the defendant computed the finance charge actually disclosed to the plaintiffs on the
TILA disclosure statement as follows:

It subtracted certain charges listed in the left hand column of the “ Good Faith
Estimates’” form from the $52,800 |oan amount to yield the amount financed. (These items are;
“discount points,” “tax service contract fee,” “processing fee,” “interest,” “settlement or closing fees,”
“courier fee/messenger fee,” and “ demand/beneficiary fee.”) It next determined what it considered an
appropriate interest rate to compute the total of payments. See Ex. Tab-13. It then subtracted the
computed amount financed from the total of payments. (Obvioudly, if the initial computation of the
amount financed is understated, then by this method the finance charge disclosed will be overstated.)
Upon my review of the Good Faith Estimates, if this method was utilized, the defendant appears to have
included in its finance charge caculation a processing fee of $595, instead of the $495 actually charged
to the plaintiffs, and a courier fee of $100 instead of the $15 actually charged. Ex. Tab-37.

If it did so, at least one court has determined that any overstatements of the finance
charge made by alender should be used to offset any understatements. Marquez v. New Century
Mortgage Corp., 2004 WL 742205, at *3. If that were done in this instance, the actual finance charge,
even inclusive of the flood search fee, would have been overstated rather than understated. Thus, no
ligbility could be assessed against this defendant.
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to be unconscionable. Asthe plaintiffs acknowledged at trial, their eagernessto obtain a
loan to renovate their kitchen, along with their failure to read the various |oan documents
provided to them, caused them to agree to loan terms that they regret upon reflection. Such
somber reflections should have been acted upon during the three-day rescission period. At
this point, the terms of the loan agreement remain enforceabl e (subject to any
modifications permitted by the Bankruptcy Code).

An appropriate order shall be entered.
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UNITED STATESBANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Inre : Chapter 13

ALBERT STRONG and
DEBORAH STRONG

Debtors : Bankruptcy No. 01-35854F

ALBERT STRONG and
DEBORAH STRONG

Plaintiffs
V.
OPTION ONE MORTGAGE
CORPORATION d/b/a
H& R BLOCK MORTGAGE

Defendant : Adversary No. 02-0626

AND NOW, this 31st day of August 2004, for the reasons stated in the
accompanying memorandum, it is hereby ordered that judgment on Counts|, I, V and VI is
entered in favor of the defendant and against the plaintiffs. (Judgment in favor of

the defendant on Counts |11 and 1V was previously entered on summary judgment.)

BRUCE FOX
Bankruptcy Judge
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